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Q Well, if you could read up from the bottom,
there's an e-mail from William McDonald to you dated August
5th, 2013 at 2:11 p.m.

A Yes.

Q And you recall receiving that e-mail from William
McDonald at that time?

A Yes.

Q And you recall responding to Mr. McDonald via e-
mail of August 6th, 2013 at 6:58?

A Yes, I understand the sequence.

Q And could you -- you responded, "Thanks, Bill. I
have placed a call to Rob this afternoon and left a message.

I really wanted to fly that trip to Panama, so I wish we
could have talked before I got removed. But, having said
that, I understand why you did what you did. If you could
arrange a conference phone call with the head of security
and Fred, I think this could take less than 15 minutes."
Could you explain what you're trying to accomplish here?

A Initially, I was still thinking that this NOQ
business could be resolved with a simple phone call to Bill.
And I was scheduled to fly a really nice Panama trip that
had like a three- or four-day layover in Panama, and I hated

to lose that trip.
And I thought, well, whatever he's confused about,
I can get this taken care of with a phone call. However, I
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had this funny feeling in the pit of my stomach that this
had something to do with Laredo and the comments that Rob
Fisher had made to me after my May lst meeting with him.

Q Well, let's start from the beginning. Will you
please tell the Court about what happened to you in Laredo,
Texas, on April 10th, 2013, what your situation was, where
you were?

A I was in the hotel in Laredo, with my first
officer in the lobby of the hotel, and we became aware of a
severe thunderstorm line between Laredo and Memphis. And we
had already looked at the flight release that our dispatcher
had given us, had assigned us. And we had looked at the
FedEx weather, we had looked at the FedEx radar screen.

Then I looked at the FAA's NOAA radar source. And, finally,
I looked at Intellicast weather source.

So, after reviewing the three radar screens, I
called Sherrie Hayslett, the GOC dispatcher for that flight
release, and advised her that I was going to be late -- or,
that we were going to be late out of Laredo. And she
acknowledged the weather and brought it up to me, as a
matter of fact.

And so I agreed with her that it was a significant
thunderstorm line, and I said, I don't see any way for us to
fly through this thing and get to Memphis. She originally
had assigned a flight route that took me east of the storm
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thunderstorm. And it's a violation of the company FOM, the
flight operations manual. We're also not to penetrate
severe turbulence.

Q Uh-huh.

A And, if you survive doing something like that, you
would most likely damage the aircraft and probably lose your
job.

Q Was there any relevant communications from air
traffic control during this period?

A Yes. I was placed on what they call a gate hold.

I didn't even have the option to take off, as Mark Crook
was encouraging me to do, even if I wanted to. Memphis air
route traffic control placed a gate hold on my flight for
several hours.

And we communicated with the Laredo tower, and we
talked to them every 10 or 15 minutes on the radio and asked
them what our gate hold status was. And finally, as the
tower was closing that night, he said, I just got a release
from Memphis, you're cleared to take off. And that's when
we took off. If I had violated that gate hold, I would have
been in violation of Federal Aviation Regulations, and I
probably would have been seeing Bill McDonald for that
reason, as well.

Q I'd 1like you to turn to respondent's exhibit RX-
10, the transcripts of the audio recordings.
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at 8214.
Q It indicates a two-minute call, does that sound

about right in terms of time-?

A Yes.

Q Has respondent FedEx provided a transcript of this
call?

A No.

Q Okay. ©Now could you please recount the nature of

the discussion that you had with Mark Crook at 9:43?

A It was pretty heated. He was directing me to take
off and fly to Memphis, and I told him I would decide when I
take off and fly to Memphis. And he began saying what I
considered to be pilot-pushing type things, like you're the
only one not taking off, everybody else is taking off,
you're the only one that's going to be late tonight. Of
course, I found out when I got to Memphis that there are a
dozen other airplanes in the traffic pattern coming in just
as late as I was, all from the west of Memphis.

Q Now, CX-5, there are two remaining calls in terms
of -- in going down the list here, there are two remaining
calls on this CX-5 Verizon phone document. Do either of
those remaining calls reflect any further discussion with
Mark Crook?

A Yes.

Q Could you explain that?
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A The next phone call, I was trying to get in touch
with Sherrie --

Q Uh-huh.

A -— because I wanted to talk to her about that
flight plan that needed to be reissued. I needed a new
flight plan. There was no way I was going to be able to
execute that flight based on her recommendation, so I
attempted to call her back.

And he answered the telephone, the GOC telephone,
and he claimed to be sitting right next to her, and I was --
I didn't know that. I thought I had mis-dialed on my cell
phone and that I had called him back again as the duty
officer.

And then he says, no, I'm in GOC now and I'm
watching you very closely, which I thought was very
sarcastic and very intimidating. And I said, well, I didn't
want to talk to you, Mark, I wanted to talk to Sherrie.
Well, what do you want? Have you pushed yet? And I said,
no, Mark, I haven't pushed, I'll call back and ask for
Sherrie.

So I terminated that phone call, and I called a
couple minutes later and talked to Sherrie. And I asked her
for a new flight plan, and she was pleasant, and she
complied, and it now had a westerly direction from which I
approached Memphis --
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letter from Alan Armstrong.

Q Now if you can go back to the first page of this
exhibit, which is paginated C-36 -- we're still within the
exhibit CX-8 -- it reads, I acknowledge -- now, this is from
Rob Fisher saying, "I acknowledge receipt of your letter.

In accordance with established practice at FedEx, pilots
participating in disciplinary processes under section 19 of
the FedEx ALPA collective bargaining agreement are entitled
to representation by ALPA. No outside attorneys are

permitted to attend or otherwise participate in those

processes." Did you receive this e-mail on or about April
29th?

A Yes, I did.

Q Okay.

A Alan Armstrong sent this to me.

Q Now, did you have a investigative meeting on May
1, 20137

A Yes, I did. I attended one with Rob Fisher.

Q And can you describe to us what happened at that
meeting?

A I asked before I ever showed up at the meeting if
Captain Fisher would review the tapes, the audio tapes from
Laredo, and he did. At least, he admitted that he did. And
so, when I was at the meeting, it was a very brief, short
meeting. Rob Fisher notified me that they were not going to
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take any disciplinary action against me.

This was a meeting that he said to me upon the
conclusion of that meeting that Bill McDonald was upset with
not being able to punish me until Rob Fisher told him to
listen to the tapes. And he assured me that Bill McDonald
listened to the tapes.

Q Was there any discussion with respect to duty
officer Crook?

A I asked him if he was going to counsel Captain
Crook about pilot-pushing, and Rob Fisher said, yes, he
would counsel him.

Q Did Captain Fisher give you any reason, other than
the tapes, for his decision not to take any disciplinary
action against you?

A No.

Q And did he reference the tapes specifically in
terms of his decision-making?

A Yes.

Q Okay.

A He said that he listened to the tapes and he was
not going to take any further disciplinary action.

Q I'm going to refer you to respondent's exhibit RX-
8. And, again, this is the Mark Crook.

A Okay.

Q Are you there?
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A I am.

Q Now, three paragraphs up from the bottom in this
e-mail from Mark Crook to William McDonald, Rob Fisher and
Michael Speer that's dated April 10th, 2013, it says, "I
have attached Sherrie's first conversation with Captain
Estabrook, my conversation, and then Sherrie's second
conversation.

"This accuses me of pilot-pushing and ordering
them to take off during Sherrie's second conversation. At
no time did that ever happen in my conversation with Captain
Estabrook." Did Fisher ever explain why you were brought in
for an interrogation when he had already received the tapes
three weeks in advance?

A He said that Bill McDonald directed him to.

Q If you can go to complainant's exhibit CX-9, and
explain to us what complainant's exhibit CX-9 is?

A This is a letter I received from OSHA
acknowledging that I had withdrawn my AIR-21 complaint the
day after Rob Fisher met with me on May lst.

Q Did you discuss with Rob Fisher the withdrawal of
your AIR-21 complaint?

A Yes, I did. I notified him that, in lieu of the
fact that they weren't taking any disciplinary action
against me that I would, in kind, withdraw my AIR-21
complaint.
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Q And how did you notify them? Was that face-to-
face, e-mail?

A I told Rob that at the meeting that we had on May
1st.

Q And if you could refer to complainant's exhibit
CX-10? This is a defendant's log of privileged documents.
I'm going to refer you to item 5 on this list. Tell me when
you get there. 1It's at a date of 04/29.

A I'm there.

0 All right. Date of 04/29, e-mails between
director W. McDonald and Attorney Rob Tice regarding Rob
Fisher letter to Attorney Armstrong. And my question for
you is, on April 29th, in that period, had Armstrong written
any letter to the company other than the letter that has
already been identified as part of complainant's exhibit CX-
87

A Not that I'm aware of.

Q Okay.

A I believe that was -- you know, Armstrong's letter
to Fisher and these other individuals was written shortly
before the May 1lst meeting.

0 Do you have any additional evidence that, in the
three months between your May 2nd, 2013 withdrawal of your
AIR-21 case, the Laredo-related case, and your August 5th,
2013 NOQ determination, that the Laredo incident was still a
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Q No, I'm asking you what you actually said. You
just testified before about what you wanted to say. And
then I just want to get an overview of what you did actually
say at that meeting. Were you the first to address the
group?

A Yes, I was. The first thing I talked about was
the consequences of not stopping the publishing of our
package and aircraft tracking data, that in the articles I
had been reading in the days leading up to my August 4th e-
mail that I had discovered that Al Qaeda was exploiting the
data, just as I predicted that they would do when I made
briefings to the company management in 2001 and 2002, and
that concerned me greatly. And I wanted it to stop. I
wanted the publishing of our data to stop. So that was the
first thing that I told them.

I believe the second thing I told them was that we
had a rumor in the pilot lounge that Aubrey Calloway had
converted to Islam, and I had heard it from two separate
pilots in the crew lounge. And then I think I recommended
to them that we start an operations research group to
address security issues --

Q Uh-huh.

A -- and bring a blend of different expertise in the
pilot group to join this effort.

Q Okay.
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A I gave them a background of my military experience
at AWACS and told them that I had worked in the Persian
Gulf, I had worked in the North Atlantic, and that I had
chased Russian aircraft around in the North Atlantic.

Q And in the context of the discussion of the
aircraft and package tracking information issue did you
discuss your background as a pilot union security committee
chairman?

A Yes, I did tell them that I had been the chairman
of the FPA Security Committee and that I had made these
briefings prior to Bill Logue and Bill Henrikson, and that I
had appealed it as far as I could, and it just stopped at
Bill Logue.

Q And did you discuss the October cargo aircraft
attempts by Al Qaeda that were identified in complainant's
exhibits CX-12 and CX-13?

A Yes. The whole point of me re-initiating this was
because of the printer bomb incidents in 2010, and I was
asking Todd Ondra if he was aware of those incidents, and he
acknowledged and shook his head. I asked him if he was
aware of the comparisons between the attack on the 9/11
aircraft and the attack on Flight 705 here at FedEx, if he
was aware of those similarities.

Q Uh-huh.

A And he nodded his head. And I think, for
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brevity's sake, that's what I said.

Q Was the name al-Asiri raised during your
discussion?
A Yes, it was. Al-Asiri was the bomb-maker credited

with making the two printer bombs in Yemen, and I briefly
talked about his intentions to revisit the issue, as he has
in the past. And I also talked about Al Qaeda's fascination
with always completing their objectives and returning to

their target. I predicted that we would see these guys

again.

Q And, again, if you could turn to joint exhibit JX-
47

A Okay.

o] This is a joint exhibit that the parties recognize

as a typed-up version of notes that Todd Ondra took during
this meeting.

A Uh-huh.

Q And four lines up from the bottom it reads,
"Estabrook advised the only scans on shipments should be the
pickup and the deliver scan." Did you say words to that
effect during this meeting?

A Yes, I did. I was directing my attention at this
time to Todd Ondra and waiting for some sort of
acknowledgement from him. And I told him that we need to
make sure that we treat the disclosure of our tracking data,
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both in packages and airplanes, we need to limit that
distribution of information. I didn't get any
acknowledgement from anybody in the room about any of these
issues.

0 I want to draw your attention to complainant's
exhibit CX-31, at the page paginated as C-165 at the bottom
where it begins, RFA-8-11, which is an admission by FedEx
which the relevant portion starts after —-- with the second
sentence that, "FedEx admits complainant raised safety-
related issues associated with the industry's package
tracking systems. FedEx also admits complainant expressed
concern that terrorist groups could use tracking information
in carrying out terrorist attacks." Did you say things to
that effect during this August 9th meeting?

A Yes, I did. The tracking data -- the
dissemination of tracking data gives the enemy the ability
to set timing devices.

Q But what I'm asking you more specifically, though,
just to keep this moving, is, did you say things to that
effect, not to say whether it's -- yeah, I'm just asking to
confirm whether this admission is accurate insofar as I read
it.

A Yes.

Q Now, you said you got -- was there any response
from the company representatives with respect to these
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security issues that you raised?

A Zero.

Q So did they then begin to ask you questions? And
how did the meeting proceed after you concluded your
remarks?

A Rob Tice asked me if I had any other security-
related items to bring up. I said, no, that's about it.

And he said, well, Bill McDonald thinks that you've had a
stroke. And I said, when did Bill McDonald graduate from
medical school?

And he said, well, he thinks you are a fellow
named Mayday Mark on a pilot bulletin board. And, as he
said this, he pushed this stack of papers across the table
to me with highlighted passages in yellow. And he said, are
you Mayday Mark?

I said, no, I'm not Mayday Mark. And he said,
have you visited this website and posted any comments on
this website? And I said, well, you know, what is the name
of the website. And he told me. &and I said, I haven't been
on a pilot bulletin board in 12 years, I don't have time for
this nonsense.

And at that time Rob Fisher interrupted the
conversation, and he said, Mark, do you have your flight
physical certificate with you? I said, yes, I do. And he
says, may I see it? And I gave it to him. He opened it up,
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careful, you're on a recorded line. And I said, I don't
give a fuck. Why? Who's making me go back on NOQ? And he
said, security. And I said, what for? And he said, they
want you to go see a psychiatrist.
BY MR. SEHAM:

What did you do next?

A Well, I gathered myself, and then I called Alan
Armstrong again in Atlanta. I said, I need to hire you
again.

Q And can you turn to JX-7

A Okay.

Q And is this the letter that was sent on your

behalf by Alan Armstrong to Rob Tice, Fisher, Ondra and

McDonald?
A Yes, it is.
Q And let's see, I'm going to turn your attention to

item 9 on page 2, which states that, "Captain Estabrook
attended the Friday, August 9th, 2013 meeting with Tice,
Ondra and Fisher, suggesting, A, the removal of all flight
package tracking data from the internet and a request to
Homeland Security that would order the remaining airlines to
do so as well. Does that -- did you say words to that
effect at the August 9th meeting?

A Yes, I did.

Q Did you request that all data be eliminated?
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A Well, with the exception of the pickup and
delivery times on the packages --

Q Okay.

A -— that's an accurate statement. But I think it's
probably a little too inclusive.

Q And I want to draw your attention to 12-B on page
3 of the letter, which states that Federal Express -- or, is
demanding that, quote, "Federal Express withdraw any
requests made by and through chief pilot Rob Fisher that my
client undergo a psychiatric evaluation." And why did -- if
you know, why did Armstrong include this reference to a
psychiatric examination?

A Well, that's one of the first things I told Alan
about when I hired him. I said, they're ordering me to go
see a psychiatrist. And that's what Rob Fisher told me on
the evening of August 9th, the same day as the meeting.

Q And, as of this time, had you had any evaluation
by a company aeromedical advisor?

A No.

Q Did you or Armstrong ever receive a denial from
FedEx concerning this representation that you had been asked
to see a psychiatrist as of August 9th?

A No.

Q Did you take any measures to get FedEx to disclose
its alleged reasonable basis for your psychiatric
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THE WITNESS: No.

JUDGE MORRIS: During this process, did you ever
lose your first class medical certificate?

THE WITNESS: No, sir.

JUDGE MORRIS: When you're referring to third-
party vendors, I'm aware of FlightAware or Flight Tracker,
is that we're talking about?

THE WITNESS: Yes, sir.

JUDGE MORRIS: You mention opting out of providing
that data to the FAA. Where do you get this authority, or
where do you believe the authority exists for FedEx to opt
out of providing this information?

THE WITNESS: Well, there is a opt-out provision,
ongoing provision within the FAA. 1It's in the -- I can't
site you the exact req, but it's in the Federal Register.

MR. RIEDERER: Your Honor, if Mr. Seham is going
to testify for his witness, can I go ahead and object?

MR. SEHAM: Well, the question is whether you want
the testimony or the actual law.

JUDGE MORRIS: Well, we'll get to that after he's
done.

MR. RIEDERER: Okay.

JUDGE MORRIS: Questions based on mine?

MR. RIEDERER: What?

JUDGE MORRIS: Questions based on my questions of
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myself or any person at FedEx tell somebody to fly -- to do
something dangerous.

Q But you had at least one conversation with Captain
Estabrook that wasn't recorded?

A Again, I can't recall. I know that when -- I'm
pretty sure that we talked. Whether I called him or he
called me, I can't recall, but I just told him he needed to
go to the ramp and get the jet ready to go.

Q There might have been more than one call with him

that wasn't recorded?

A [No audible response.]

o) You don't recall?

A I wouldn't bet my house on it.

Q You don't know one way or the other?

A Yes, I don't know one way or the other.

Q Okay.

A I know that was the second conversation I had with

him, telling him to get to the ramp. If we had a third one,
1f he had called me and talked about the weather, I don't

recall that.

Q I want to take you to respondent's exhibit RX-10.
A The red book?
Q Yes. And I'm turning you to the fourth page, you

conversation with Captain Estabrook.
A RX-1407
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does the releases. Weather is really -- you know, I'm
telling you, it's important to her, but it's not -- you
know, when she's getting 15 flights and the weather is
terrible, she's just trying to, you know, get the gasoline
correct and things like that to make this a legal flight.

Q Do pilots ever call dispatchers to get input on
the weather situation?

A Yes, they do.

0 And you knew that Captain Estabrook obviously
wanted --

A From these conversations --

Q Excuse me, let me finish.

A I'm sorry.

Q He wanted her further input on the weather, right?

A If she had any updates, yes.

Q But you still felt comfortable saying that Captain
Estabrook set himself up as the sole source of weather?

A I do.

Q And you never offered Captain Estabrook any
assistance in monitoring the weather, correct?

A I told Mark that once he got the jet ready, if he

had any concerns at all, to call me.

Q That's not in a recorded conversation?
A That's not recorded.
Q This is one of the conversations you had that
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A

Q

well, withdraw that.

Captain Estabrook was intentionally delaying the Laredo

departure?
A
Q
safety?

A

Yes.

284

Did Ms. Hayslett ever complain to you about --

Did you ever reach any conclusion that

Intentionally?
For reasons -- let me add, for reasons other than
No, I think Mark was -- there's no doubt about it,

Mark was concerned about the weather.

o »® 0 ¥

such, you

ramp --

> 0

Q

to pursue this issue.

that true?

A

And he was the pilot in command,

Yes, he was.

correct?

And you knew that at the time you spoke to him?

Yes.

So you didn't have a problem with the delay as

just had a problem with his not reporting to the

Yes.

-- is that your testimony?

Yes.

Did you fault him -- you were angry -- I'm going

Again,

I was not angry.

BAYLEY REPORTING,
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we had lunch together, had the meeting, fairly short, 15
minutes. It was clear there was a miscommunication, and I
reiterated to Captain Estabrook that he needs to be at the
airport on time one hour prior to his scheduled departure
time.

Q During the meeting, did Captain Estabrook suggest

that the duty officer was pushing him to fly?

A He did make mention of that, yes.
Q Did you ever speak with the duty officer?
A I don't recall having a verbal conversation, but I

did receive an e-mail talking about the event. I think —--
and plus we heard the tapes of the conversation between
Captain Estabrook and the duty officer. I could not
conclude that there was any pushing there. I concluded that
Captain Crook, the duty officer, was frustrated. He
couldn't understand why he wasn't at the airport. And so
the issue was, you're at your hotel, you're supposed to be
at the airport.

Q Do you know what an AIR-21 complaint is?

A Not in great detail. I know what it is now. At
the time, I did not.

Q During the meeting, did Captain Estabrook mention
he was withdrawing an AIR-21 complaint?

A I don't recall that, but it's possible.

Q Did you schedule this meeting with the intent to
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Q Who is Bill McDonald?
A At that time in 2013, Bill McDonald was my boss,

and he was the system chief pilot.

Q Did you speak to Bill McDonald about this Laredo
incident?
A Yes. Captain Bill McDonald did -- I don't know if

he called me or we talked verbally, it was a long time ago,
but he did say, hey, we need to look into this and find out
why he didn't show up for work.

Q Did Captain McDonald instruct you to discipline
Captain Estabrook?

A No, he did not.

Q Did you follow up with Captain McDonald after the
meeting?

A I did. I believe I may have given him a phone
call just saying it's over, and I told him I'd follow up
with an e-mail, and I sent him an e-mail --

Q Can you look at --

A -- talking about what we did.

Q Can you look at respondent's exhibit RX-97?

JUDGE MORRIS: It's in the next volume.
MR. RIEDERER: And take your time to read that.
THE WITNESS: Okay.
BY MR. RIEDERER:
Q Is that the e-mail you sent to Captain McDonald
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following your meeting?

A Yes, it is.
Q Can you explain in summary form what happened?
A Yeah, in summary form, that it was a fairly short

meeting. Once again, we told Captain Estabrook to please
work it out with the duty officer if there is -- if you have
a good reason to stay at the hotel. Otherwise, it's very
rare that you would ever be granted to stay in a hotel.
Therefore, we expect you to report to work one

hour prior to your scheduled departure time, that no one is
at that point -- once you show up for work, no one is going
to push you to fly an aircraft. I reiterated to him once
again that it's a joint responsibility between the captain
and the dispatcher, and you make a decision based on the
safe and legal operation of your aircraft.

Q At FedEx, have you ever instructed a pilot to fly
in unsafe weather conditions?

A No.

Q Was Captain McDonald upset that you didn't
discipline Captain Estabrook?

A No. It was -- no.

0 Do you know who Fred Smith is?

A Yes. Fred Smith is a founder of FedEx, the
chairman and CEO of FedEx Corporation, which is the parent
company of FedEx Express.
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0 Prior to this e-mail, did Captain Estabrook ever
approach you and express any concerns with the safety or

security of the airline?

A No.
Q And did you eventually meet with Captain
Estabrook?

A Yes, we did.

Do you recall the date?

Excuse me?

Do you recall the date?

Yes. August 9th was the date we all met.

Who was present in the meeting?

- O o I ©)

It was myself, Todd Ondra, who was the director of
aviation security, and it was Rob Tice, a labor relations
lawyer -- or, legal, I should say, and then, of course,
Captain Estabrook.

Q At the time of that meeting, what was Captain
Estabrook's flight status?

A At the time of the meeting, Captain Estabrook was
placed on NOQ, which is not operationally qualified.

Q Who made that decision?

A Captain McDonald.

Q Explain what NOQ means.

A NOQ is something that we use to take a pilot off
of his flight duties, with pay, so that we can arrange -- in
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this case, arrange a meeting.

Q Are there other reasons why a pilot would be
placed on NOQ?

A It's typically when I want to meet with someone.
There could be other incidents where, you know, we kind of
interchange removing people with RMG based on a specific
trip, or we might NOQ based on an indefinite time until we
meet with someone.

Q And, if someone has other issues that are
questioning their fitness for duty, would they be placed on
NOQ?

A Yes.

Q So there's more than one reason why a pilot would
be placed on NOQ?

A Yes.

Q How long did the meeting last?

A It was less than an hour.

Q Let me back up. Have you placed pilots on NOQ

before?

A In my present position, yes, I place pilots on
NOQ.

Q As an overview, can you give us --

A And, actually, in that position, I did, as well,
yes.
Q As an overview, can you give me an example of
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other times you've placed someone on NOQ?

A Yes. I had a captain call me about a first
officer who he believed was experiencing signs of
Alzheimer's. He was just very slow in the cockpit. In the
interest of safety, we immediately placed him on NOQ. We
also had a pilot who was sleepwalking, literally going to
get ready to fly an airplane. We obviously took him off NOQ
for further evaluation. So, yes.

Q How long did the meeting last?

A It was less than an hour.

Q What do you recall about the meeting?

A I recall -- you know, the high points were,
Captain Estabrook was interested in the tracking of our
packages. He also made mention of Auburn Calloway had
switched his religion to Islam and that he may be

communicating with Al Qaeda.

Q What were your impressions of the tracking data
comments?
A I thought they were, you know, interesting ideas

that he presented to Mr. Ondra. But I'm not a security
expert. It's really not something I would understand, you
know, how it would affect the security of our operation. So
I would leave that in Mr. Ondra's hands.

Q What were your impressions about the Auburn
Calloway comments?
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BY MR. SEHAM:

Q Are you at the exhibit?
A Yes.
Q Just to move it along, I'm going to refer at this

moment to the first paragraph. This is an e-mail from you

to Katherine Walker, correct?

A Correct.

Q And you are copying Alan Armstrong?

A Correct.

Q And that would be a response to the attached

letter that begins at C-37, this letter dated April 29,
20132

A Yes.

Q So you read this letter from Mr. Armstrong of
April 28th, 2013, and then responded with this covering e-

mail, correct?

A That is correct.
Q And the first sentence says, "I acknowledge
receipt of your letter. In accordance with established

practice at FedEx, pilots participating in disciplinary

processes under section 19 of the FedEX ALPA collective

bargaining agreement are entitled to representation by ALPA.

No outside attorneys are permitted or attend or otherwise
participate in these processes. The interview will not be
rescheduled. Mr. Estabrook is welcome to bring an ALPA
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representative to the interview, as he was previously

informed." Now, did you -- this was written for you by Rob
Tice?

A Yes.

Q And the reason you deferred to Rob Tice is, he

knows the contract better than you?

MR. RIEDERER: Objection.

THE WITNESS: He knows section 19.

MR. RIEDERER: Objection. He lacks personal
knowledge of that.

JUDGE MORRIS: Overruled.

MR. SEHAM: And what was your answer?

THE WITNESS: Could you ask the question again?
I'm sorry.
BY MR. SEHAM:

Q I think the question I asked was, the reason you
deferred to Rob Tice here is because he knows the contract
better than you do?

A In all legal matters, I always -- I have labor
relations help me, assist me, to make sure I'm making the

right moves and then doing the right things as per the

contract.

Q Do you review the drafts that you get from legal
counsel?

A Yes, I do.
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A I'm sorry, it says here, I have attached Sherrie's
first conversation, all right. I'm sorry, vyes, you are
correct, they were attached.

Q So you received the calls several weeks before you
had your meeting with Captain Estabrook, correct?

A Yes.

Q And, in fact, you didn't send your demand for an
investigative interview until April 23rd? That's joint
exhibit JX-2. Correct?

A Joint exhibit JX-27?

Q That's dated April 23rd. 1Is that when you sent

that e-mail?

A Could I see that first? I'm sorry. That's
correct.
Q So it was about two weeks after you got the

recorded conversations that you sent this 19D letter,

correct?

A That's correct.

0 And that it schedules a meeting for May 1. 1Is
that -- would you agree with me that's the day that you held

your meeting with Captain Estabrook?

A Yes.

Q So it was then three weeks after you got the
recorded conversations that you actually interviewed Captain

Estabrook?
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A Yes.

Q And you don't recall having any conversation with
Mark Crook during this period?

A I may have had a phone call conversation, but I
don't recall. But the e-mail was what I based my
information on.

Q And you listened to these recorded conversations
before you ever had this meeting with Captain Estabrook on
May 1, correct?

A That is correct.

0 And, when you listened to those conversations, you
determined that there was not enough information to
determine whether or not Captain Estabrook had communicated
that he was remaining at the hotel, correct?

A I determined that there was a miscommunication
between Sherrie Hayslett, the GOC dispatcher, and Captain
Estabrook. Therefore, based on that miscommunication, I
needed to find out more information about what happened.

Q Well, wasn't it based on the tapes that you
concluded that Captain Estabrook -- well, let me back this
up. You ultimately concluded that Captain Estabrook had a
good faith belief that the dispatcher had approved his
remaining in the hotel, correct?

A I agree with that.

Q And you based that conclusion on the tapes,
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departure time.

Q I'm going to ask you again to look at respondent's
exhibit RX-8, and that portion which reads, "I have never
had a captain take it upon himself to delay a flight without
coordinating and coming to an agreement with the
dispatcher." ©Now, you got this e-mail, and you initiated a
section 19 investigation, correct?

A Stand by. I just want to read this, what you're
talking about. "I have never had a captain take it upon
himself to delay a flight without coordinating and coming to
an agreement with the dispatcher." I'm going to assume that
Captain Crook, who wrote this, meant delaying himself
getting to the airport. The frustration that Captain Crook
had, by the way, he got called by the Laredo ramp saying the
crew has not showed up for this airplane.

Q And you're basing that -- this testimony you're
basing on what, a telephone call that you don't recall, or
you're basing it on this e-mail?

A I'm basing it on this e-mail.

MR. SEHAM: I'm going to object to the testimony
because the e-mail says what it says, and he's going beyond
that e-mail.

JUDGE MORRIS: Well, the answer is in the record.
BY MR. SEHAM:

Q Now, if you based your determination that Captain
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A I don't recall what I didn't know. But I will say
this, the main part of that meeting --

MR. SEHAM: Object, object, object, non-
responsive.

JUDGE MORRIS: Sustained.
BY MR. SEHAM:

Q Now, during your interview of him, Captain
Estabrook told you that Mark Crook was pressuring him to
depart into hazardous weather conditions, correct?

A I recall Captain Estabrook saying that, yes.

Q And you concluded during your investigation May 1
or your interview of Captain Estabrook on May 1 that Captain
Estabrook believed he was being pressured to fly into
hazardous conditions, correct?

A I would say that's correct that he believed that,
yes.

Q And you promised Captain Estabrook that you would
counsel Mark Crook concerning his conduct, correct,
concerning Mark Crook's conduct, correct?

A I believe I said that I would talk to Captain
Crook about his demeanor on the phone, yes.

Q Uh-huh.

A But I want to make it clear that Captain Crook,
in my estimation, never tried to push Captain Estabrook to
fly. His position was, why are you not at the airport.
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Q His position was, why are you not at the airport?
And did you ever talk to Mark -- and Captain Estabrook

identified to you that he had gotten several calls from Mark
Crook, correct?

A I don't recall. I know of one call.

Q And you never called Mr. Crook to inquire with him
about the nature of the additional calls beyond the one
recorded call that you had?

A No.

Q Now, isn't it true that Captain Estabrook was

subject to an air traffic control gate hold on April 10th in

Laredo?
A As I recall, yes, that is a true statement.
Q Now, referring back to exhibit CX-8, complainant's

exhibit CX-8 --
MR. RIEDERER: 1In the white notebook.

BY MR. SEHAM:

Q I believe you said that you received this e-mail
from Katherine Walker that starts halfway down the page?

A Oh, okay. Okay, I must be at the wrong area here.
You said I received a letter from Ms. Walker?

Q Yes.

A And where is that?

Q We're looking at complainant's exhibit CX-8,
halfway down the page. 1It's paginated at the bottom C-36.
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Q And Captain Estabrook also said at this August 9th
meeting that Federal Express was not doing enough to deter
terrorists from utilizing FedEx aircraft as a potential
weapon?

A I recall that he said that we could do more or,
you know, I have suggestions. I don't remember those words.

But, once again, it was a long time ago.

Q I'm going to hand you a copy of your deposition
testimony of March 24th, 2016.

A Okay.

Q I'm going to ask you to turn to page 39. I'm
going to start from line 2 where it reads, question, "Okay,
the FedEx mission continues, quote, this has the, quote, the
unfortunate result of encouraging terrorists to view FedEx
as a particularly effective means of utilizing explosive
incendiary and other destructive devices by placing in the
terrorists' hands the ability to select the most optimum
timing for detonation.

"Did Captain Estabrook express during the August
9th, 2013 meeting that Federal Express was not 00 in terms
of its dissemination of tracking information, was not doing
enough to deter terrorists from utilizing FedEx aircraft as
a potential weapon?" Answer, "I recall, you know, basically
that was the conversation." Now, was that your testimony on

March leéeth?
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A That is my testimony.

Q Oh, excuse me, March 24th. And does that refresh
your recollection that Captain Estabrook was communicating
to you on August 9th that, in terms of FedEx's dissemination
of tracking information, the company was not doing enough to
deter terrorists from utilizing FedEx aircraft as a
potential weapon?

A Well, let me just say this --

0 And I'm asking you whether that -- I'm asking you
a question as to whether you would agree, as you did on

March 24th, that that was what was communicated by Captain

Estabrook?

A Yes. I would like to make a distinction here,
though.

Q I'm asking you a yes or no question.

A Yes.

JUDGE MORRIS: Counsel will give an opportunity
for you to elaborate, if he feels it's necessary.
THE WITNESS: Yes, sir.
BY MR. SEHAM:
Q Now, there is -- are you familiar with the pilot

status designation code RMG?

A Yes.
Q And does that stand for removed from management?
A Yes.
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Q And would you agree that RMG status is typically
used to take a pilot off his scheduled flight so that he can

attend an important meeting?

A Yes, we have used it for that.
Q Okay.
A And also we can use RMG for a special project, if

I needed someone to do a special project during a flight
day.

Q Uh-huh.

A It's a specific time frame.

Q And RMG can be used to schedule a meeting with an
individual pilot, correct?

A It can be, yes.

Q And not oﬁly can it be used that way, but it's
typically used that way, isn't that correct?

A I would say it can be used that way.

Q I'm going to ask you to turn to page 57 of your
transcript, and looking at line 17. The question reads, "In
what circumstances does the company resort to an RMG
schedule?" Answer, "Typically if -- let's say you want to
have a meeting with someone and they had a flight during
this very important meeting that you want them to be a part
of, you would RMG them from that trip." Is that your
testimony?

A That's my testimony, yes.
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Q And would you agree with that today, that RMG is
typically used to assist a pilot to attend a very important
meeting?

A Yes. If I know exactly what date that meeting is
and the date falls exactly on a certain trip, I would use
that, that is correct.

Q And isn't it true that you don't know why the RMG
designation wasn't used for Captain Estabrook for the

meeting on August 9th, 201372

A I can make an assumption, but --

Q No, I'm asking you if you know.

A I do not know.

Q You participated in the decision to put Captain

Estabrook on NOQ status on August 5th, 2013, is that
correct?

A That is correct.

Q And you don't know why the NOQ designation was
used instead of the RMG designation, correct?

A I believe the NOQ designation was used --

Q I'm asking you if you know.

A I think I know, yes.

Q I'm going to ask you to turn to page 58 of your
deposition, and turn to line 16, which reads, question, "So
why wasn't the RMG status used for Captain Estabrook's
meeting on August 9th on 2013?" Answer, "I don't know, I --
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no." Captain Fisher, you don't know why the NOQ designation
was used on August 9th instead of the RMG designation, isn't
that correct?

A I can probably give you a better answer now, but
at the time I answered at the deposition --

Q Okay. And at the time of the designation on
August 5th, would it be your testimony that you didn't know
why the NOQ designation was being used rather than RMG?

A That's probably -- yes, that is correct.

Q Now, the NOQ designation is frequently used to
remove pilots for investigation, such as a 19D
investigation, correct?

A It can be used for that, yes.

Q And the jumpseat -- when you are placed on NOQ,
the jumpseat status is eliminated as a cautionary action
when you bring that pilot in for an investigation, is that
correct?

A I believe that is true most of the time. I don't
know if that's activated every time.

Q But in this case -- and maybe I didn't lay
something of a foundation -- attendant with an NOQ

designation is that pilot's loss of his jumpseat access,

correct?
A I actually don't know the answer to that.
Q Okay.
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Q And you don't know specifically why these
questions were being posed?

A It seemed like there was some kind of a medical
thing there that that person had posted, and Mr. Tice wanted

to look into it.

Q Did he ask him any questions, any medical
questions?

A I don't recall any medical questions.

Q Now, Captain Fisher, subsequent to Captain

Estabrook's filing of an AIR-21 complaint in this matter,
you were interviewed at some point by a representative of
the Department of Labor/OSHA Division, correct?

A Yes.

Q And you were the only one from the company who was

submitted by the company for an interview by OSHA?

A I don't know that that's true.

Q Okay.

A I vaguely remember that meeting.

Q And can you identify anyone else who was ever
interviewed?

A No. I was -- I believe I had an attorney next to

me, and that's all I remember.

Q Oh, and you didn't remember the name of that
attorney?

A David Knox.
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Q And if you could turn to complainant's exhibit CX-
23?2

A Okay.

Q Have you arrived at that page, C-129?

A Yes.

Q You see it says Captain Rob Fisher at the top?

A Yes.

Q And you see there's a date of April 30th, 2014

right under your name?
A Yes, I do, April 30th.
Q Would you agree that that's approximately the date

of your interview by the OSHA investigator?

A Yes.
Q And you see the first line under that, it says,
"NOQ happens once per month, I would say." Would you agree

with that statement, that an NOQ happens about once per
month?

A Well, it's a handwritten note, so who knows what I
actually said.

Q Well, I'm asking you. That's not the question.

A Uh~huh.

Q I'm asking, do you agree with that statement? Is
that your experience as Captain Rob Fisher?

A That NOQ happens once per month? I would say
that's a pretty fair statement, yes.
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And you're familiar -- would you agree that you're

familiar with NOQ being invoked for psychological issues in

the past?
A

Q
NOQ being

A
Q
A
Q
A

Q

NOQ is invoked --

I'm asking you whether you have experience with
invoked --

Right.

—-- for psychological purposes --

Sure.

-- in the past?

We don't make --

This is a yes or no question, sir. I'm asking

you, do you have that experience, that NOQ has been invoked

as a designation when there has been suspicion of a

psychological issue?

A

Q

A

Q

hindsight,

No.

You have no experience with that?

No.

Now, at the bottom of this first page it says, "In

we probably should have kept him off flight

status and conferred with Todd Ondra rather than make the

decision on our own." Is it your feeling that on August

9th, when

you reinstated Captain Estabrook to flight status,

that you should have conferred with Todd Ondra rather than

make the decision on your own?
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THE WITNESS: I don't recall what I used for that,
unfortunately, whether it was NOQ or RMG or it was a free
day.

JUDGE MORRIS: Okay.

THE WITNESS: It seems like I recall it was before
he flew a trip, and that's why we met before he flew the
trip, because I think he was in uniform.

JUDGE MORRIS: Well, maybe I've got it wrong. So
let me rephrase it, then.

THE WITNESS: Yes.

JUDGE MORRIS: Let's talk about the August
interview.

THE WITNESS: Okay.

JUDGE MORRIS: Why did you use the NOQ versus the
RMG for the August meeting?

THE WITNESS: It was directed to me by Captain
Bill McDonald to place him on NOQ. I can assume that they
used it because we had to juggle the schedules of four
people, including Captain Estabrook, so he placed on NOQ
until we found a good day for all of us to meet, and then we
all got together.

JUDGE MORRIS: So you do not make the decision for
NOQ versus RMQ?

THE WITNESS: I can make a decision. At that
point, I did not --
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JUDGE MORRIS: You did not?

THE WITNESS: -- in that specific incident.

MR. RIEDERER: It is RMG.

JUDGE MORRIS: RMG, okay. The Mayday Mark
discussion occurred during which meeting?

THE WITNESS: That happened at the end of the
August 9th meeting.

JUDGE MORRIS: And do we -- what's the exhibit
that refers to the notice that was provided for the August
9th meeting? What's the exhibit number? Do the parties
know?

MR. SEHAM: Your Honor, respondent's exhibit RX-14
includes e-mail correspondence related to that.

JUDGE MORRIS: Okay, looking at respondent's
exhibit RX-14 where you notified him of this meeting, was
there ever a formal letter that was submitted notifying him
that this meeting was to occur?

THE WITNESS: It's August?

JUDGE MORRIS: In August.

THE WITNESS: I am -- no, sir, there was not a
formal letter.

JUDGE MORRIS: Unlike the April incident, the
Laredo incident, where there was a letter, you just did this
by e-mail?

THE WITNESS: Yes, sir.
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actually, I'm going to ask you a different question. 1In
your role as lead counsel in the labor relations group, have
you had occasion to attend meetings involving company
management and pilots?

A Yes.

Q What sort of circumstances might that -- excuse
me, strike that. When might that occur?

A Well, I think there's probably two main occasions
for that. One would be a 19E disciplinary hearing, and
another might be a 19D investigation process. And sometimes
19D doesn't really involve a concern about potential
discipline as much as it involves a concern that a pilot
might have some issues going on inside that need to be
attended to. And so occasionally I have attended those

kinds of meetings.

Q When did you first learn the name Mark Estabrook?
A I believe it was in April of 2013.
Q And in connection to -- do you recall what brought

his name to your attention?

A Yes. There was a failure to report to work on
time issue. However, I was deeply involved in preparing for
an arbitration, and my involvement in that matter was just
preliminary at the front end. I didn't get involved in it
later on.

Q Were you aware of Captain Estabrook's background
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JUDGE MORRIS: No, that's mine.
BY MR. TADLOCK:
Is that a copy of the e-mail that you received?
Yes.
And you reviewed that e-mail?
Yes.

What was your impression of it?

= O I ©)

Well, it was weird, strange that a line pilot
would ask to speak to the top guy at the parent company of

FedEx Express.

Q Did you ultimately attend a meeting with Captain
Estabrook?

A Yes.

Q And were you involved in the -- or, did you make

the decision to place him into NOQ status prior to that
meeting?

A I didn't make that decision. I was involved in
the process of that result.

Q And that meeting occurred on August 9th?

A Correct.

Q Who else was in attendance in that meeting?

A Captain Estabrook, Todd Ondra, Rob Fisher, and
myself.

Q Mr. Tice, why were you invited to attend that
meeting?
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of the chat room or whatever, the forum that is publicly
accessible. And they complain about FedEx and they praise
FedEx, and they relate different concerns about all kinds of
issues. I think that's a description of the website.
Q And who is Mayday Mark?
A I have no idea.
JUDGE MORRIS: So I'm clear, is this a blog?
THE WITNESS: You're talking to somebody who is
not real knowledgeable --
JUDGE MORRIS: It's a forum for --
THE WITNESS: -- about blogs.
MR. SEHAM: But it's more like a bulletin board.
JUDGE MORRIS: A bulletin board, okay. Okay, go
ahead.
MR. TADLOCK: Thank you, counsel.
BY MR. TADLOCK:
Q Why did you ask Captain Estabrook who is Mayday
Mark?
A Captain McDonald asked me to.
Q Did you review any postings by Mayday Mark on the
Airline Pilot Central website before attending the meeting?
A I did.
Q Okay, would you =--
A We printed them out.
Q Would you turn to complainant's exhibit CX-217?
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A I'm there.
Q Are those the postings you printed out?
A I haven't gone through every page, but it looks

like a complete collection to me.

Q Did Captain McDonald seem agitated that Mark
Estabrook might be Mayday Mark?

A No.

Q Did Captain McDonald say to you that he was
interested in Mayday Mark because of some information
related to the Laredo incident?

A No.

Q Did Captain McDonald show you any posting by
Mayday Mark that caught his interest?

A I don't think so. I found one that was of
interest to me, though.

Q And did you ask Captain Estabrook whether he was
Mayday Mark at the August 9th meeting?

A Yes.

Q And what did he say?

A He said no. And I accepted his word for it. He
had given a lot of information about prior involvement in
the internet process and stuff. I thought he was being
accurate and truthful about that.

Q How did the meeting conclude?

A Captain Fisher informed Captain Estabrook that he
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in the context of setting up a meeting with Captain Mark

Estabrook after the August 4th e-mail was received, correct?

A

Q

A

Q

You might want to have question repeated?
Yeah, sure.
There was a noise that I think distracted me.

No, no, no problem. And you and Captain McDonald

discussed the Mayday Mark identity issue in the context of

setting up a meeting with Captain Estabrook on August 4th,

2013 -- and now I've bolluxed it up. You discussed the

Mayday Mark identity issue in the context of setting up a

meeting with Captain Estabrook after the company had

received the August 4th, 2013 e-mail, correct?

A

Q

A

Q

I think I could say yes to that.
Okay.
Yes.

And so it was at the request of Captain McDonald

that you asked Captain Estabrook if he was Mayday Mark?

A

Q

Yes.

And you didn't know -- it's your testimony that

you didn't know why Captain McDonald had this interest?

A

attention.

Q
A

Right. I highlighted something that drew my

That drew your own attention?
Yes.
But he didn't -- those are copies of -- what you

BAYLEY REPORTING, INC.
(727) 585-0600

49



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

453

were referring to before, those were copies of postings that
you obtained for yourself, correct?

A Yes.

Q So Captain McDonald never provided you with copies
of postings?

A He did not.

Q Okay.

A To the best of my recollection, he did not.

Q And I think those are in CX-21. Yes, CX-21. 1If
you could turn to CX-21, I think you referred to them on
direct.

MR. TADLOCK: You're in the wrong book.
THE WITNESS: I'm there.
BY MR. SEHAM:

Q Would you agree with me that you don't know for
certain whether these were the pages of the -- well, let me
back up. You brought to the meeting on August 9th, 2013,
you brought copies of postings on the Airline Pilot Central
forum that reference Mayday Mark, correct?

A Yes.

Q Okay.

A They contained postings by Mayday Mark.

Q Fair enough. And would you agree with me that
you're not certain whether these pages under CX-21 are
precisely those pages that you took to the meeting?
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they are not going to be utilized to operate airplanes?

A That is one of the purposes and effects, yes.

Q And the effect of an NOQ designation is -- among
other things, is to suspend an individual's jumpseat access,
correct?

A I guess I don't know all of the possibilities that
exist there. I know that in the case of -- I guess I just

don't know the systems that well.

Q Okay.

A I think I'm familiar enough to say that a
consequence of NOQ is -- there's a jumpseat consequence,
yes.

Q Well, would you agree with me that in your

experience the standard reason for a jumpseat suspension is
that the person under investigation -- is that the person is

under investigation for a significant matter?

A I think so, yes.

Q Now, you understood at the time -- is it your
testimony --

A It depends on the -- I guess I would want to add

to that. It depends upon the reason for the NOQ, and
there's -- as I understand it, there's different kinds of
NOQ's and different reasons for NOQ's. In the case of
someone who is under investigation for a serious potential
disability matter, because of the Auburn Calloway case, we
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limit their access to jumpseats. And, in order to have the
meetings that are associated, they are purchased airline
tickets. But there are other kind of NOQ's that don't
involve disciplinary matters.

0 You understood -- your understanding at the time
of this August 9th meeting was that the purpose of the
meeting was to provide an opportunity for Captain Estabrook
to explain to the company security expert what his -- what
Captain Estabrook's concerns were?

A It was a meeting that he had requested, that he
wanted it to be with Fred Smith.

Q Uh-huh.

A But we substituted for Fred Smith, I guess. And
there were some concerns about whether he should be on the
jumpseat.

Q What were the concerns?

MR. TADLOCK: Objection, to the extent that it
calls for attorney-client privileged information.

JUDGE MORRIS: Overruled.

MR. TADLOCK: Okay.

THE WITNESS: There was a communication from the
VP of flight ops, as I recall, questioning is this an
appropriate person to be on a jumpseat.
BY MR. SEHAM:

o) And who was the VP of flight ops?
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A James Bowman.

Q Did you get involved in the discovery responses
with respect to this case?

A I recall looking at some. I don't know how much

involvement I had.

Q Okay.

A But I probably had some input.

Q So there was a contact from James Bowman.
A I think it's in the privilege log.

Q And what did he express as his concern?
A I think I testified to that, should this

individual be on the jumpseats.

Q But did he identify why, other than just a generic
reference to the August 4th e-mail-?

A I think that contextually it was in light of
having read the e-mail asking Fred Smith to give him a call
when he wasn't sleeping.

Q So it's your understanding that the NOQ
designation on August 5th was motivated by safety
consideration?

A In part, I think. 1In part, yes. But also in an
effort to make sure we had a meeting that didn't get
interrupted by scheduling issues.

MR. SEHAM: Could I have the first set of
interrogatories, please?
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BY MR. SEHAM:

Q I'd like you to turn to complainant's exhibit CX-
22, and look at the interrogatory number 6 at the bottom of
that page. And that interrogatory reads, "Identify any
persons involved in the decision to place the complainant on
not qualified NOQ status on August 5th, 2013."

The answer is, "Respondent identifies the
following individuals who may be contacted through
undersigned counsel.”" And it lists Robert Fisher, William
McDonald, Todd Ondra, and Rob Tice. Now, that answer should
have also included James Bowman, correct?

A To the extent that he wrote an e-mail asking that
question, I think that's probably true.

Q And, in fact, Todd Ondra did not participate in
the decision to place Captain Estabrook on NOQ status on
August 5th, 20137

A Yeah. I think that -- wasn't there a supplemental
interrogatory answer here?

Q I'm asking you that question right now as you sit
here. 1Isn't it true that Todd Ondra did not participate in
that decision on August 5th, 20132

A I don't know for sure, but I don't think he did.

Q Okay.

A And I think you would have to look at the
supplemental interrogatory answer for an explanation --
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BY MR. SEHAM:

Q At least part of the reason behind the NOQ
designation and the suspension of jumpseat privileges at
this time was because there was a concern within Federal
Express as to whether Captain Estabrook had a fitness for
duty issue, correct?

A All T can recall is that the VP of flight ops
asked that question in an e-mail, and the tie-in the context
was the e-mail that was being discussed and is this somebody
that should be on a jumpseat. That's the best I can do for
you as far as my memory --

Q Well, how do you --

A -- having been served by the e-mail that I
described that I had read within the last week.

Q That question was raised -- just to confirm what
you just said -- the question was raised, is this a person

that should be on the jumpseat, correct?

A Or words to that effect, in an e-mail, yeah.
Q That was a question that was discussed among --
A It was a question posed by Captain Bowman in an e-

mail,
Q Uh-huh.
A I'm sorry, I can't be any more specific than that.
Q And what did you understand the reasoning to be
behind that question?
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MR. TADLOCK: To the extent --

JUDGE MORRIS: Overruled.

THE WITNESS: I think I gave --

JUDGE MORRIS: Go ahead.

THE WITNESS: My turn?

JUDGE MORRIS: Yes.

THE WITNESS: I think I gave the context of it.
BY MR. SEHAM:

Q Whether -- the context being whether this person
based on the August 4th e-mail, had a fitness for duty
issue?

A Yes.

Q Now, as of August 5th, 2013, did you have any
concern about Captain Estabrook's mental health?

A I don't believe that I did. But I believe I
acceded to the VP's concerns, and he made that decision or
provided that input. I didn't know enough about Captain
Estabrook to form any judgments about that.

Q In your discussions with -- did you have
discussions with Mr. Ondra, McDonald and Fisher at this time
concerning the NOQ designation?

A I don't remember. All I remember is that e-mail
that I described to you.

Q Do you have any recollection of Ondra, McDonald or
Fisher expressing any concerns with respect to Captain
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Estabrook's mental health prior to the August 9th meeting?

MR. TADLOCK: I'm going to object. I don't think
that the privilege has been waived with respect to anything
relating to those individuals.

JUDGE MORRIS: Who are those individuals?

MR. SEHAM: Ondra, McDonald and Fisher? They are
the persons identified in the company's interrogatories as
the NOQ decision-makers. And this question and answer has
already been posed and answered.

JUDGE MORRIS: Overruled.

THE WITNESS: Well, let me be as complete as I
can, because that's my obligation here. Those individuals
were on the e-mail, all right? My recollection is that
their names were among the persons who received Jim Bowman's
e-mail.

JUDGE MORRIS: While he's doing that, since it's
going to be in camera, can I get those e-mails tomorrow?

MR. RIEDERER: Yes.

JUDGE MORRIS: Okay.

MR. TADLOCK: Anything else?

BY MR. SEHAM:

Q I'm going to ask you to turn to your deposition,
CX-49 for identification purposes only, and can I ask you to
the bottom of page 26? Now, line 25 on page 26, the last
line, question, "Well, I just want to be clear, as of August
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e-mail?

MR. TADLOCK: Oh, I'm sorry.

MR. SEHAM: No, that's all right.

MR. TADLOCK: CX-13? I believe that's us, as far
as —--

MR. SEHAM: I have it here at CX-11, so why don't
I just go with what I have in front of me?

BY MR. SEHAM:

Q If you could turn to complainant's exhibit CX-11
at C-527
A Can I see it, please?

Q And the August 4th, 2013 e-mail from Captain
Estabrook disclosed that he had served as the chairman of a

pilot union security committee, correct?

A That's what it says.
Q Did you have any basis for doubting that?
A No.

Q And the August 4th e-mail disclosed that Captain
Estabrook, in his capacity as chairman of the pilot security
meeting [sic], had dealings with Bill Henrikson, you see
that reference?

A I see that name. I don't know who that was.

Q Do you know today, as you sit here, that that is
the former vice president of corporate security --

A No.
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-— for FedEx?
No.

You don't know that?

i ORI O

I don't know that.

Q Prior to the August 5th NOQ designation, did you
make any effort to confirm Captain Estabrook's service as
the pilot union security committee chairman?

A No.

Q And did you make any effort to investigate the
nature and scope of his transactions with Bill Henrikson?

A No.

Q And you made no effort to confirm his service or
the scope of his service as the pilot union security
committee chairman at any time prior to the issuance of the
August 1le6th, 2013 15D letter, correct?

A That was kind of a long question.

Q It's just the same question, that you didn't make
those inquiries as of August 5th and up through and
including August 16th, you didn't make those inquiries
either with respect to the scope of his service as a pilot
union security committee chairman? Is that true?

A I'm trying to search my memory as much as I can.
It may have been a matter of idle chatter within labor
relations, but I don't think anybody informed me that he had
held any title at ALPA of that kind. If that's what you
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mean by investigation --

Q Uh-huh.

A -- I didn't talk to anybody who said, I remember
Captain Estabrook serving in that capacity.

Q Sometime after the August 9th meeting, you
asserted that your reason for asking questions to Captain
Estabrook about whether or not he was Mayday Mark was
because Mayday Mark was a FedEx pilot who had admitted to
having suffered a stroke, correct?

A There was a posting that I think used the word

seizure.
Q Yeah.
A And I don't know if I misused the word stroke, if

they are different. But that's the reason for what I
highlighted, because it came to my attention when I was
looking at the website.

Q But Captain McDonald never identified his concern
as relating to an individual --

A Not that I can recall.

Q -- having a stroke?

A Not that I can recall.

Q If I complete the question, it doesn't change the
answer?

A [No audible response.]

Q But you were -- at that meeting, you were of the
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victim was?

A I wouldn't know how to do that, and I did not.

Q Did you ask anyone to investigate whether there
was another pilot out there who was a FedEx pilot who
suffered a stroke?

A No. It was a dead issue by then.

Q It's not a concern of yours that there's a FedEx
pilot out there who has an undisclosed stroke?

A If T believed everything I read on the internet, I
probably would not be able to sleep. I couldn't do anything
with the information that Captain McDonald asked me to ask.

It was done, it was closed. I dropped it a long time ago.

Q And why did you conclude in the first place that
Captain Estabrook might have been Mayday Mark?

A Only because Captain McDonald said, I think he
might be Mayday Mark. He asked me to ask, and I asked.

Q Now, Todd Ondra was not present for the entirety
of the meeting, correct?

A That is correct.

JUDGE MORRIS: Hold on, counsel, I have a
question. Did you relay the response that your conclusion
that he was not Mayday Mark back to the person that asked
you about that?

THE WITNESS: I'm sure I did.

JUDGE MORRIS: Okay. Thanks. Go ahead.
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conversations with the certified bargaining rep about 15D
exams and evaluations. So that process, in the ordinary
course, usually resolves the issue, and we usually go right
to a 15D and deal with the medical issue, not a legal issue
out of it.

JUDGE MORRIS: So, if an employee refuses, then,
to take a medical evaluation because it does not believe
that the company has a reasonable basis, is that a separate
basis for disciplinary action and/or termination?

THE WITNESS: I think the form letter actually has
a tag line at the end that there can be disciplinary
consequences for not following through on the direction.

JUDGE MORRIS: If the company never states what
the reasonable basis is, how is a pilot able to know so he
can make a determination on whether or not the company's
action 1s reasonable in the first place?

THE WITNESS: The contract doesn't address that
issue, I don't think.

JUDGE MORRIS: Does Mr. Smith have an open-door
policy?

THE WITNESS: I have no idea. I have seen him,
never spoken to him, never talked to him.

JUDGE MORRIS: Does Mr. Smith prefer to be called
Mr. Smith, Fred, you know, Mr. FedEx? What does he --

THE WITNESS: I have only been here since 2006,
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and I have not heard any of the lore over that repeated

while I'm here. So I don't know.

Questions

JUDGE MORRIS: Those are the questions I have.
based on mine?

MR. TADLOCK: No further questions.

MR. SEHAM: No further questions.

JUDGE MORRIS: All right. Thank you, sir.

THE WITNESS: Thank you.

JUDGE MORRIS: You're dismissed.

[WHEREUPON, witness Rob Tice was

excused. ]

JUDGE MORRIS: And then I have some procedural

matters to talk with counsel. All right, so we're clear,

it's my understanding that respondent's counsel is going to

produce for my in camera inspection tomorrow the e-mails

that we have addressed previously, is that correct?

MR. RIEDERER: Correct.
JUDGE MORRIS: I intend -- go ahead.

MR. TADLOCK: Just so we're totally clear, can you

once identify on the privilege log? I'm not sure that we --

MR. SEHAM: Tab 11.

MR. TADLOCK: Just tab 117

JUDGE MORRIS: Tab 11 only.

MR. TADLOCK: Okay.

JUDGE MORRIS: As well as, if it's not the same e-
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mail, the e-mail he was addressing with the VP.

MR. RIEDERER: Right. I understand.

JUDGE MORRIS: I will tell you right now, I will
look at it. 1If I conclude that it's privileged, I am going
to return it and not include it in the record, okay? If I
have a question, I am going to retain it in an envelope so I
can do some further research.

So, if it's clear to me it's coming right back to
you. If I have some questions or concerns I'm going to
retain it for further deliberation, and then, if I
subsequently decide that it's not, I will return it to the
company, all right? That's my course of action. Counsel?

MR. SEHAM: Yes. With all due respect, I'd like
to inquire on behalf of the complainant the basis for
overruling -- the tribunal overruling the respondent's
objections with respect to the testimony concerning his
exchange with Captain Bowman.

And the reason I make that request is, it has been
our position all along that any correspondence in which Mr.
Tice was involved in this process should have been produced
to us because he was a decision-maker. And we cited case
law, and I can reproduce those briefs for you if you have
any interest.

But it was always a source of great frustration to
us that he was identified as one of the NOQ decision-makers
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of August 5th, and yet -- and there's all this
correspondence during this period flying around, and,
frankly, we could find no -- we didn't receive any documents
in discovery that discussed the decision process during that
time of August 5th -- August 4th, August 5th -- up through
the 9th. So that's why I am deferentially requesting if we
could get a nicer understanding of the tribunal's decision
and whether that might impact some of the other privilege
documents.

JUDGE MORRIS: Yeah. I can envision -- or, I see
thus far where Mr. Tice could be both. At one point, in one
moment in time, he could be acting as a lawyer, and at
another moment in time he could be acting as a decision-
maker. It may not be the best situation for the respondent,
but I can envision how that's possible.

And so I am seeing a challenge that the
respondents -- and, frankly, the complainants -- have in
parceling out what would be considered privileged and what
would not be considered privileged information. I don't
have enough fidelity or visibility right now on exactly the
extent of his role in the decision-making process to
conclude a waiver of the attorney-client privilege. That
privilege is one of the most sacred privileges in our
judicial system. I will guard it zealously. But if in fact
it's waived, it's waived.
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let's just skip down to the second sentence.

MR. RIEDERER: Lee, he's looking at the wrong
book.

MR. SEHAM: There are two —-

JUDGE MORRIS: Red binders.

THE WITNESS: Oh, red binders, okay. Thank you.
Got it, okay.
BY MR. SEHAM:

0 So, if you look at the second sentence, "I did my
best to protect the company and reported as much as I could
through Bill Henrikson when I was security chairman at
ALPA." Now, you read this e-mail, correct?

A I did.

Q And you decided that you thought it was odd at the

time?
A The e-mail?
0 Yes.
A Yes, for the reasons stated.
Q Okay.
A Yes, I did.

o] And you knew at the time you read the e-mail that
he had served as a security chairman, correct?

A Not prior to the e-mail, but at this e-mail I
guess when I read it I would have been aware.

Q And you made no effort to look into his history of
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service or the scope of his duties as security chairman,

correct?

A None whatsoever.

Q And you knew who Bill Henrikson is -- or, was,
correct?

A I do know who Bill Henrikson is, yes.

Q And he was the vice president of corporate
security?

A Yes, he was at that -- he was previously the vice

president of corporate security, yes.

Q And he was alive at that time, correct?

A Yes.

Q And to the best of my knowledge he still is alive,
correct?

A Yes, best of my knowledge.

Q Did you ever call up Bill Henrikson and ask him
about the history of dealings that he had with Captain
Estabrook?

A No, I did not.

Q Now, you never engaged in any review of your
correspondence files prior to your August 9th, 2013 meeting
to see if you had had any correspondence with Captain
Estabrook?

A No, I didn't, just preparing to go to the meeting
based on the request of Mr. McDonald.
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Q And isn't it true that you were never asked by
anyone at FedEx to review your correspondence files
concerning any correspondence you may have had with Captain
Estabrook until a week before your March 2016 deposition?

A I don't remember the specific time I was asked to
review correspondence. It was sometime after the 9th
meeting of August, but -- your question again, to make sure
I understand?

Q That you have no recollection of reviewing your
files for correspondence with Captain Estabrook until a week
prior to your deposition?

A Correct, yes.

Q Could you turn to complainant's exhibit CX-167

JUDGE MORRIS: That would be in the white binder.
THE WITNESS: Thank you, sir. And you said CX-16,
sir, correct?
MR. SEHAM: Yes.
THE WITNESS: All right, I'm there.
BY MR. SEHAM:

Q You see the subject line is jumpseat security
issues? Back in the period of 2002, did you have any
involvement with jumpseat security issues?

A I may have had a limited involvement, not a
significant involvement.

Q And you see on the second page, three lines down,
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I'm asking you to move to the second page of this document.
And at the fourth =-- or, third line here on the second
page, it says, "We understood from today's meeting that if
we have questions about the items the FPA proposed we should
direct them to Captain Estabrook." Now, you were copied --
you see on the next page you were copied on this letter, the
third reference there?

A Yes, I am copied on the letter.

0 And who is William Logue?

A William Logue at the time is listed as a senior
vice president, AGFS.

Q Now, Mr. Ondra, would you agree with me that you
didn't have any involvement in any FedEx determinations as

they related to Captain Estabrook prior to August 9th, 2013,

correct?
A Correct.
0 You don't know, for example, if a 15D decision had

not already been made at that time?

A At that time prior to the August 9th meeting?

Q Uh-huh.

A Correct.

Q Okay. And you had no involvement in placing
Captain Estabrook on NOQ status on August 5th, 2013,
correct?

A Correct.

BAYLEY REPORTING, INC.
(727) 585-0600

69



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

587

completed his comments?

A I'm not sure I understand the question.

Q Captain Estabrook raised the issues that you've
discussed on your direct testimony, correct?

A Yes, sir.

Q When he had completed making his comments, is that
the point at which you departed?

A No. I departed obviously after those comments,
but I also departed after I heard Mr. Estabrook's concerns
that he had that he wanted to relay, as Mr. McDonald asked
me to attend. I heard all the comments, not just those two
kind of strange comments or interactions that we had. I
heard all the comments. And then at some point I was told
that there was another matter that needed to be discussed,
and I left the meeting and went back to my office.

Q Well, what my question is, you didn't remain at
the meeting to have any discussion with Captain Estabrook
about his concerns?

A I didn't, because I heard Mr. Estabrook's concerns
during the meeting.

0 Uh-huh.

A So I did not stay after, no.

Q You made no response to Captain Estabrook's
concerns, correct?

A I did not have follow-up conversations with Mr.
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Estabrook following this meeting, no, I did not.

Q And one of your -- one of the primary goals of
your job is to prevent terrorist attacks, correct?

A That's one of our team's primary goals, and really
one of the goals of our company based on the environment
today.

Q And Captain Estabrook, during this meeting he made
several comments concerning the possible use of tracking
information published by FedEx by terrorists as intelligence

that could be exploited by terrorists for their attacks,

correct?
A He did mention that.
Q And Captain Estabrook asserted during this meeting

that Al Qaeda had sent packages through FedEx in October
2010 to test the system and the timelines, correct?

A He did mention that.

Q And, in fact, you were familiar with the reported
efforts to this effect by Al Qaeda, correct?

A Yes.

Q And they are referred to as the October 2010 cargo
bomb plots, correct?

A Yes, sir.

Q And those were -- those efforts by Al Qaeda were
published in credible media sources, correct?

A Yes, sir, they were.
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Q So, Mr. Ondra, isn't it true -- and I'm going to
ask you to close your transcript now, okay, please? Isn't
it true, Mr. Ondra, that on that meeting on August 9th, 2013
that Captain Estabrook was explaining that the actions that
he was proposing that FedEx take were needed for the purpose
of deterring terrorists more effectively from introducing
explosives into FedEx aircraft?

A It was the point that Mr. Estabrook was trying to
make, yes.

Q Okay, thank you. Now, you never —-- you say these
comments concerning the value of tracking intelligence and
Captain Estabrook's interest in deterring terrorists, that

those were rational thoughts that were being expressed,

correct?
A By Mr. Estabrook during that meeting?
Q Yes.
A Yes.
Q But you never conducted any research into. the

issues that he had raised, correct?

A I didn't conduct any research because, again, I
understand and am familiar with the tracking data that is
available both internally and externally already to the
public.

Q I am asking you whether you conducted any
research.
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Q And you thought it was odd that he didn't complain
to -- or, that he did not raise his tracking information
issue with flight management first?

A I thought it was odd that, if he had a security
concern, that he didn't file a flight crew member security
report.

Q You didn't --

A Or use one of the other more immediate venues to
address security concerns -—-

Q Uh-huh.

A -- than say, I'd like to speak with the CEO of the
parent corporation.

Q But you knew at the time he had already raised his
concerns previously with Mr. Henrikson, correct?

A No, sir, I did not. I didn't know which concerns
he was going to raise.

) Didn't he tell you --

A I believed --

Q -- in that e-mail that he had raised these issues
before with Mr. Henrikson?

A He said he had spoken to Mr. Henrikson with these
issues, yes. But I didn't know what the issues were.

Q And part of your decision =-- now, it was your
decision to put him on NOQ?

A Yes, sir. I was the one that directed Captain
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Estabrook to be placed in an NOQ status.
Q And who had input with respect to that decision?
Or did you make that completely alone without any
consultation whatsoever?
A No, I asked some guidance from above.
Q And, when you say above, is that Our Father Who
Art In Heaven, or was it a superior within the FedEx
management?
A No, I asked other people within FedEx management.
6] Whom did you ask?
A Captain --
MR. TADLOCK: I'm going to object to the extent
that it requests attorney-client privileged information.
MR. SEHAM: Well, I'm asking for the
identification of persons at this point.
JUDGE MORRIS: Overruled.
BY MR. SEHAM:
Q Whom from above did you consult concerning your
NOQ designation?
A Other flight management and other sources in the

legal department.

Q Could you name the names, please?
A Captain Jim Bowman and Mr. John Maxwell.
Q Isn't it true that, during this period of August

4th and August 5th, you had discussions with other
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individuals concerning the e-mail and/or the NOQ
designation?

MR. TADLOCK: I'm going to have a standing
objection with respect to --

MR. SEHAM: Not asking for substance. I'm just
asking whether he had discussions with other persons.

JUDGE MORRIS: Overruled.

THE WITNESS: I'm sure I talked to Todd Ondra
about it, and I'm sure I talked to Rob Fisher about it, and
Rob Tice, as well.

BY MR. SEHAM:

Q You say you spoke to Todd Ondra? You've been
here, and you've heard the testimony of all the witnesses in
this case up until now, isn't that correct?

A Yes, sir.

Q And did you hear Todd Ondra testify that he had no

input into the NOQ decision of August 5th?

A Yes, sir. I didn't think that was the question.

Q I'm asking you, did you hear that testimony?

A Yes.

o) And did you --

A Oh, yes. Todd didn't have any input into the NOQ
process.

0 And did Rob Fisher have any input into the NOQ
determination?
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A Well, Rob was the person that probably entered him
into the NOQ, and so I'm sure we discussed it.

Q Well, I'm asking, did he make suggestions? Was he
just the implement by which it was implemented, or did he
actually give you some input and deliberate with you about
whether he should be placed on NOQ or not?

MR. TADLOCK: To the extent this involves
attorney-client privileged information and the seeking of
legal advice where attorneys are involved, I think he's now
getting into the substance of discussions.

JUDGE MORRIS: Overruled.

MR. SEHAM: 1I'm asking if he had a discussion with
Rob Fisher.

THE WITNESS: I don't remember the specific
conversation, other than me asking Rob to place him in an
NOQ status.

BY MR. SEHAM:

Q So you didn't get any advice --

JUDGE MORRIS: Wait a minute. So I'm clear, we're
talking about Captain Fisher, right?

MR. SEHAM: Yes.

JUDGE MORRIS: We're not talking about an
attorney?

MR. SEHAM: Yes.

THE WITNESS: Correct.
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JUDGE MORRIS: Okay, overruled.

BY MR. SEHAM:

Q And you did get input from Jim Bowman?
A Yes, I did.
Q And Jim Bowman raised issues about whether Captain

Estabrook should have access to the jumpseat based on the
August 4th e-mail, correct?

MR. TADLOCK: Objection to the extent that it
involved communications with an attorney.

JUDGE MORRIS: Is Jim Bowman an attorney?

MR. TADLOCK: No, but to the extent -- I'm not
sure in these communications who Jim Bowman was speaking to
with respect to --

JUDGE MORRIS: Well, we'll find out.

MR. TADLOCK: Okay.

JUDGE MORRIS: Overruled.

THE WITNESS: 1I'm not sure whether he had concerns
or not. I would have to go back and review some
communications.

BY MR. SEHAM:

Q You don't recall? It's possible that Jim Bowman
had a concern as of August 5th about whether Captain
Estabrook should have continued jumpseat access?

A It could be possible.

Q Now, a very large portion of FedEx pilot flying is
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Q Now, you testified that your 15D determination --
as of August 9th it's your testimony that it was based on a
report from Todd Ondra, correct?

A Partially, yes.

Q And then what else?

A I would say that my initial concerns with Captain
Estabrook's situational awareness, as raised with his
original e-mail, then with the recommendation of Todd Ondra,
those in concert led me to direct Captain Estabrook to
undergo a company-mandated medical examination.

Q Now, to the extent it rested on -- and I'm
understanding that your testimony today is that it was based
in part on the August 4th e-mail. To the extent it was
dependent on Todd Ondra's report, what was it in that report
that prompted you to reinstate Captain Estabrook to NOQ
status and refer him for a 15D evaluation?

A Todd Ondra told me that he was concerned with his
fitness for duty, that he was concerned with his mental
state, the concerns he raised in relationship to Auburn
Calloway, his thoughts that he may be transmitting
information to Al Qaeda and the desire to have his cell in
prison wiretapped, led to that decision.

Q Anything else?

A Not that I recall right now.

0 Now, you recall that you were deposed in this
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matter, correct?

A Yes, sir.

Q And do you recall testifying that it was not until
March 2016 that you had any notice that Captain Estabrook
had served as the chairman of a pilot union security
committee?

A That's the first time that I understood that he
served as the chairman of a security committee, yes, sir.

Q March 20167

A Yes, sir.

Q And you're aware that he identified himself --
today, as we sit here, you're aware that he identified
himself as the chairman of the pilot union security

committee in his August 4th e-mail --

A Yes, sir.

Q —-— correct?

A I'm aware of that.

Q And so did you make any effort to research what

his role was and what the scope of his duties were or the
scope of his interfacing with company representatives?

A No, sir, I did not.

0 But you knew at that time that he had had
transactions with VP of corporate security Bill Henrikson,
correct?

A I know that he said that.
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Q Well, did you make any --

A I didn't know that he did it.

Q Did you make any effort to inquire into that or
verify that?

A Did not.

Q And would you agree with me that it's an important
contractual agreement between the pilots collectively and
Federal Express that the aeromedical advisor and not flight
management determine whether an individual should be subject
to a mental health examination?

A Absolutely. Yes, sir, I do.

Q Now, you say you bore nc grudge about the Laredo
incident, correct?

A Yes, sir, that's correct.

Q Isn't it true that when you referred Captain
Estabrook to Harvey Watt, the aeromedical advisor, that you
had -- that it's your contention that you had no
anticipation that it would be for a psychological
examination?

A Could you say that again?

Q Yes. When you referred Captain Estabrook to
Harvey Watt, is it your contention that you had no
anticipation that the result would be a psychological
examination?

A That decision is up to Dr. Bettes at Harvey Watt.
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through a line of thunderstorms." So you had this e-mail on
April 10th, 201372

A Yes, sir.

Q And you actually were in possession of audio tapes
concerning Captain Estabrook's exchanges with the duty
officer and the dispatcher, correct?

A I probably was.

Q And did you -- before you ordered an investigation
pursuant to 19D, did you listen to those audio tapes?

A I would be speculating, but I would say, yes, I
probably listened to them.

Q Okay.

A If they were sent to me, I probably listened to
them. And I don't recall listening to them specifically,
but, if they were sent to me, I would have listened.

Q Did Mark Crook tell you -- and you say you had a
conversation with Mark Crook?

A I believe so.

Q Did Mark Crook admit to you during those
conversations that he had telephone calls with Captain
Estabrook other than the ones that had been recorded?

A I don't recall the specific details of our
conversation. I imagine we probably talked about the
situation, yes, sir.

Q Did you ever call Captain Estabrook to get his
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Okay.
A You can't fly any airplane.
Q But an NOQ, for example, has the effect of —-

well, I'm not sure what verb to use now. But it has the
effect -- it reflects FedEx's decision that that pilot is no

longer permitted to operate FedEx aircraft or board FedEx

aircraft?

A No. They are no longer permitted to operate FedEx
aircraft.

Q Now, you directed that Captain Estabrook be placed

on NOQ UFN, correct?

A No, sir.

Q What does UFN -- do you understand what UFN means?

A I think I do, but we refer to NOQ as open-ended.
We call it an open-ended NOQ. That means you have a start
date but you don't have an end date. You haven't identified
an end date for the NOQ process. I think UFN was used as
until further notice, which is essentially an open-ended
NOQ.

Q Now, you were aware that Captain Estabrook had
been placed on NOQ UFN, correct?

A Yes, sir. He was placed in an open-ended NOQ.

0 And it's your testimony that you made that
decision alone?

A In which instance, sir?
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Q The August 5th NOQ?

A Yes, sir.

Q Now, typical reasons for placing a pilot on NOQ
designation would be a failed check ride, sick leave in
excess of 30 days, losing medical certification, long-term
disability, or being subject to an investigation, correct?

A Yes, sir, those are some of the reasons. Not all.

But, yes.

Q I'm trying to recall your previous testimony. You
said that the primary reason for your placement of Captain
Estabrook on NOQ status was to facilitate a meeting that

later occurred on August 9th, correct?

A This is the August 4th NOQ?

Q Yes. August 5th.

A August 5th NOQ?

Q Yes.

A Yes, sir. That's correct.

Q But there was a secondary reason, which was that

you had concerns about his mental balance?
A No, I never said that.
Q Okay, can you tell me -- because I'm failing to

recall what you testified to --

A I said --
Q -- that there was a secondary reason?
A I said I had some concerns about his situational
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No, sir, I'm not aware.
And what does RMG stand for?

Management removal.

LGN O

And would you agree with me that RMG is a type of
leave designed for us on a one-time basis to allow for a
specific activity?

A It's a removal code that takes a pilot off a
scheduled activity for a time-definite period.

0 And, by contrast, the NOQ designation is an open-
ended designation designed as part of a longer
administrative process, correct?

A Potentially longer, yes, sir, that's correct.

Q Now, prior to August 4th, you received messages
that had been posted on the internet by a self-styled Mayday
Mark, correct?

A Yes, sir.

Q And who provided you with these postings?

A I do not recall. I know that all the postings,
one was brought to my attention to Rob Tice, I believe.

Q And so Rob Tice provided you some of the postings?

A Based on these exhibits I read some postings, and
I believe Rob Tice showed me one of those previously.

Q And did you obtain others independently?

A Other people have shown me postings from Mayday
Mark, yes, sir.
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Q And these postings interested you because they
related to the April 10th, 2013 Laredo incident, correct?

A My recollection is, the first time I was brought
to -- the Mayday Mark was brought to my attention was
because it closely resembled the events associated with

Captain Estabrook's experience in Laredo.

Q And can you tell us how you came to draw that
conclusion?
A It was —-- all I can do is rely on my recollections

from that period of time, and I think it was that I was --
he was purporting to have delayed his departure and the
company was attempting to discipline him.

Q And it was your view that the information posted
by Mayday Mark concerning Laredo was tightly held
information, correct?

A I didn't know if it was Laredo. But, for somecne
to post that and mischaracterize it as a disciplinary event,
yes, I thought that that was inappropriate.

Q And you thought it was possible that Mayday Mark
was Captain Estabrook, correct?

A I had a suspicion that -- I didn't know of any
other circumstances -- or, one other circumstance that fit
but it didn't fit the specific circumstances in the blog.

Q And you gave these postings to Rob Tice?

A I gave them to nobody.
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Q You destroyed them at some point?

A I didn't destroy -—- I don't know. I just looked
at it. Someone brought it to my attention, I looked at it
and discarded it.

Q Okay. And, after having reviewed it and discarded
it, you asked Rob Tice to inquire with Captain Estabrook as
to whether he was Mayday Mark, correct?

A I don't remember asking Mr. Tice to do that. I
probably expressed to him that I'd like to know if Mayday
Mark was Mark Estabrook, but I have -- I don't recall asking
him to specifically ask Captain Estabrook if that was -- if
he was the blogger.

Q And why would you have asked him to do that?

A To find out who Mayday Mark was.

Q To find out who was discussing the Laredo
incident?

A That would be one case, yes.

Q Now, you don't recall any reference to a stroke in

the Mayday Mark postings that you reviewed, correct?

A No, sir, I do not.

Q And you were in possession of these Mayday Mark
postings prior to the August 5th NOQ decision, correct?

A I don't recall if I was or not. After reviewing
the exhibits here, I imagine I probably saw them.

Q I'm sorry, you imagine what?
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A I imagine I probably saw them, but I don't recall
if I had them in my possession.

Q Well, does it help for you to -- and I may not
have heard your last answer, but these postings by Mayday
Mark related to the Laredo incident, you would agree that
you probably were in possession of those prior to the August
5th NOQ designation?

A Yes, it would have been prior to that.

Q And it was your view at the time that the
disclosure of the Laredo incident information probably

constituted a violation of Federal Express company policy,

correct?
A I would say that would depend on who was making
the posting. If the event was -- if Captain Estabrook was

making the posting and he wants to tell people about his
experiences, you know, that's his prerogative. If it's
somebody else trying to relay false information about the

company, then, yeah, that's a different problem.

Q You said that would have been Captain Estabrook's
prerogative?
A If he wants to discuss his situation in Laredo

accurately and honestly, then I have no problems with it.

Q Uh-huh. But, if you felt that it was in accurate
in any way, that might be grounds for discipline?

A No. Posting on a blog is never grounds for
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discipline.
0 Okay.
A I want to —-- excuse me, I'd like to retract that.

If you publish company information, proprietary company
information, photos of an aircraft cockpit, sections of the
FOM, proprietary company information on a public forum, that
would be a violation of FedEx policy, I believe.

Q Was there anything in the Laredo postings that
constituted proprietary information?

A No, sir, not that I know of.

Q But you still thought at the time that the poster
was possibly violating FedEx policy, correct?

A I thought that might be the case.

Q And your interest in finding out whether Captain
Mark Estabrook was Mayday Mark was to investigate whether

there might be a violation --

A No, sir.

Q -- of company policy?

A No, sir.

Q So why was it important for you to know whether

Captain Estabrook was Mayday Mark?

A I don't think it was important. I think it was a
curiosity.
Q I'd like to direct your attention to page 64 of

your deposition transcript, complainant's exhibit CX-51 for
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identification purposes.

A Page 64, Mr. Seham?

0] Uh-huh. Yeah, commencing at line 11, question,
"Okay, so you were concerned about the disclosure of
operational information to a wider public audience,
correct?" Answer, "Not on operational information, but it
was information that is between the pilot and flight
management, and that's not the place for it to be aired.”
Question, "So it would be a violation of FedEx policy?"
Answer, "I would say so." So was that your testimony during
your deposition?

A That was my testimony during my deposition.

Q So isn't it true that, at the time you got these
Laredo incident postings, that you thought that poster, if
it had been Captain Estabrook, that he might have been
violating company policy?

A [No audible response.]

Q I'm not asking you to look at the transcript. In
fact, I'm asking you to close the transcript and not refer
to it.

A Yes.

Q But I'm asking you a question right now in live

A Yes, sir, and I think --
Q -- as you sit here --
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A -- it's later in the deposition I said --
-— if you testified truthfully.

A I think I said later in the deposition that if it
was Captain Estabroock I wouldn't have a problem with it.

Q So I'm asking you right now, all right, on the eve
of this August 5th NOQ decision, you had concerns that
whoever had been the poster of that material might have been
violating FedEx policy?

A No, sir, the Laredo incident was a great deal of
time prior to that. And I don't think the posting that I
recall seeing on Laredo, it didn't happen the evening of the
August 5th NOQ, or the day before. I was much earlier than
that.

Q Didn't you just testify that you got the Laredo
material prior?

A Prior. Not just prior, prior.

Q Okay, prior. And, just prior to the meeting, you
asked Rob Tice to ask questions to Mark Estabrook concerning
the posting, correct?

A I do not recall asking Rob Tice to ask Captain
Estabrook that.

Q Okay.

A I expressed a concern to Mr. Tice that I would
like to know if Captain Estabrook was Mayday Mark, but I
don't remember telling him -- or, asking him to question
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Captain Estabrook in that regard.

Q I'm sorry, your testimony just now was you recall
telling Rob Tice that you would like to know who Mayday Mark
was?

A Well, I'm sure I did. When we looked at the
postings, yes, I would have liked to have known who Mayday
Mark was.

Q And you told him that you suspected that it was
Mark Estabrook, correct?

A At one time, I think I did, yes.

Q Uh-huh. And did Mr. Tice ever report back to you
about the questions he had asked Captain Estabrook about
Mayday Mark?

A Yes, sir, he did. After the meeting with Captain
Estabrook, Rob Tice told me that he had asked Captain
Estabrook if he was Mayday Mark, and Captain Estabrook said
that he was not.

Q Did you conduct any further investigation for the
purposes of determining who Mayday Mark was?

A I did not.

Q Did you ask anybody to conduct any further
investigations as to the identity of Mayday Mark?

A I did not ask anybody else to do that.

JUDGE MORRIS: Counsel, I'm going to interject a
question. You said that you learned from Mr. Tice that
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under countdown parameters. I don't know if we have that
section here, though.

JUDGE MORRIS: Okay. Is it a common practice for
pilots to turn off their cell phones during the pilot's crew
rest period?

THE WITNESS: I'd be guessing.

JUDGE MORRIS: Then that's all I need to know.
Questions based on mine?

MR. SEHAM: None, Your Honor.

MR. TADLOCK: No.

JUDGE MORRIS: All right. Thank you, sir.

THE WITNESS: Yes, sir.

[WHEREUPON, witness William McDonald was

excused. ]

JUDGE MORRIS: Anything else?

MR. SEHAM: No, Your Honor.

MR. RIEDERER: Nothing from respondent.

JUDGE MORRIS: All right. Joint exhibits JX-1
through JX-7, respondent's exhibits RX-1 through RX-33 are
admitted into evidence. I'm summarizing the evidence, make
sure we're all on the same sheet of music. Respondent's
exhibits RX-34 and RX-35 are not admitted into evidence.
Complainant's exhibits CX-1 through CX-47, it's my
recollection, are admitted into evidence.

\\
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(727) 585-0600

92



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

715

And the other thing I will tell the parties is, given -- I
am losing my law clerk, gaining another law clerk, and this
law clerk I have has been really good at understanding AIR-
21, and I'm going to get a law clerk who doesn't even know
how to spell AIR-21.

Do not anticipate a ruling from this decision
until probably this time next year, I'm just laying that out
for you for a timeline, because I've got at least AIR-21
cases ahead of me. And the last thing that I'll do -- we're
still on the record, right?

COURT REPORTER: Yes, sir.

JUDGE MORRIS: The items I would like some
particular focus in on is, on the complainant's side --

MR. RIEDERER: I'm sorry, is this on the record?

JUDGE MORRIS: It is on the record.

MR. RIEDERER: Okay, good.

JUDGE MORRIS: On the complainant's side, I would
like you to provide me some specificity and connect me the
dots on how the -- I'll call it the second incident, not the
Laredo incident but the August 2013 incident -- falls under
49 U.S.C. 42121 as a protected activity specifically.

MR. SEHAM: The August 9th?

JUDGE MORRIS: The August 9th one.

MR. SEHAM: Uh-huh.

JUDGE MORRIS: For the respondents, I would like

BAYLEY REPORTING, INC.
(727) 585-0600
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you to focus in on the clear and convincing portion of the
case, okay?
MR. RIEDERER: Yes, Your Honor.
JUDGE MORRIS: Thank you, gentlemen. This hearing
is closed.
[WHEREUPON, the hearing was concluded at
2:15 p.m.]
\\
\\
\\
\\
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Maryanne Miller

R
From: Rob Fisher
Sent: Wednesday, April 24, 2013 10:17 AM _
To: Cindy Sartain :
Subject: FW: Cap Mark Estabrook #88775 Flight 1317/11 LRD-MEM
Attachments: F1317Sherrie first conversation.wav; F1317 Estabrook Crook conversation.wav; F1317-2

Sherrie second conversation.wav

Cindy........Here they are..........rob

From: Mark Crook

Sent: Wednesday, April 10, 2013 11:46 PM

To: William McDonald; Rob Fisher; FODO; Michael Speer
Subject: Cap Mark Estabrook #88775 Flight 1317/11 LRD-MEM

Received a call at 0215Z from the LRD ramp manager informing me that the crew for FDX 1317/11 was not at the ramp
and they were due out in 10 minutes. This was the first | had heard of any problem so I immediately called the Captain,
Mark Estabrook. Cap Estabrook told me he had coordinated staying at the hotel with the dispatcher Sherrie Hayslett and

was not going to operate an aircraft through any line of thunderstorms. | asked if Sherrie and he had agreed to delay the
flight. He told me that he was delaying the flight.

I went over and talked with Sherrie. She told me she had no idea the crew was still at the hotel. When the Captain told

her they were going to be late, she assumed the Captain meant that the flight was going to be delayed into MEM due to
the MEM weather.

At the scheduled arrival time of FDX 1317 (04122), 40 aircraft were on the ground in MEM and no holding was in
progress in any quadrant by MEM approach control.

At 0317Z a first tier ground stop was announced for MEM. Since LRD is in Houston Center, this included flight 1317. This
ground stop was 52 minutes after the scheduled block time for flight 1317 and should have never included them.

I've attached Sherrie’s first conversation with Cap Estabrook, my conversation and then Sherrie’s second conversation.
This Cap accuses me of pilot pushing and ordering him to takeoff during Sherrie’s second conversation. At no time did
that ever happen in my conversation with Cap Estabrook.

In my 2+ years as a DO, | have never had a Captain take it upon himself to delay a flight without coordinating and coming
to an agreement with the dispatcher. Cap Estabrook was directive to Sherrie and told her how it was going to be. Cap
Estabrook also never took it upon himself to touch base with the weather department. He became the sole source of
weather by looking at the weather plot on intellicast and delayed the flight by that sole source of information.

Over to you guys but this Captain is on his own program in a system that runs by time not much slop.

Cap Mark Crock
ACP/Flight Operations Duty Officer

FDX 4-000005
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Maryanne Miller

T e AT
From: Rob Fisher
Sent: Monday, April 29, 2013 4:05 PM
To: Katherine Walker
Cc: alan@alanarmstronglaw.com; Robb Tice: Terry.McTigue@alpa.org; Coy.Briant@alpa.org;
Rob Fisher; Mitch Matheny
Subject: RE: Mark Estabrook
Ms, Walker,

I acknowledge receipt of your letter. In accordance with established practice at FedEx, pilots participating in disciplinary
processes under Section 19 of the FedEx/ALPA collective bargaining agreement are entitled to re presentation by
ALPA. No outside attorneys are permitted to attend or otherwise participate in those processes. The interview will not

be rescheduled. Mr. Estabrook is welcome to bring an ALPA representative to the interview as he was previously
informed.

Sincerely,
Rob Fisher

Airbus Fleet Captain
901-494-2905

From: Katherine Walker [mailto:AAparalgggl@comcast.net]
Sent: Monday, April 29, 2013 3:18 PM

To: Rob Fisher

Cc: alan@alanarmstronglaw.com
Subject: Mark Estabrook

Importance: High
Please see attached letter.

Katherine Walker, Paralegal
Alan Armstrong, Esq.

An AV Rated Law Firm Since 1989
2900 Chamblee Tucker Road
Bldg. 5, Suite 350

Atlanta, GA 30341

Phone: 770-451-0313

Fax: 770-451-0317

FDX 4-000007
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= SLAN ARMSTRONG.. .. .

ATTORNEY AT LAW
2800 UHAMBLEE-TUCKRER ROAD
BUILDING 5, SUXTE 350

(770) a51-0818 ATLANTA, GEORGLA 80341 elan@alanarmscronglaw.com
FAX (770) 451-0817 April 29, 2013 www.alanarmstronglaw.com

Via Email and U.S. Mail

Capt. Rob Fisher
Chief Pilot/Regional

Federal Express R E CE f VE D

3131 Democrat Road
Bldg. C MAY U5 2013
Memphis, TN 38118-0123 LEGAL DEPARTMENT

Re:  Capt. Mark Estabrook/888775
Dear Capt. Fisher:

Please enter my name as counsel of record on behalf of Capt, Mark Estabrook, In order
to allow Capt. Estabrook to have to have meaningful assistance of counsel and prepare for your
interview scheduled for May 1, 2013 at 3:00 p-m,, kindly reschedule the interview to a later date.
Also, please confirm I may attend the interview. In connection with this request, please provide
the undersigned with the following:

1. Any and all recordings, tapes, transcripts or materials reflecting or confirming
communications between my client and the Fed Ex Dispatcher (Sherrie Hayslett) on
April 10/11, 2013;

"2. Any and all recordings, tapes, transcripts or other materials reflecting or confirming
communications between my client and Fed Ex Crew Scheduling on April 10/11,
2013;

3. Any and all recordings, tapes, transcripts or other materials reflecting or confirming
communications between my client and the Fed Ex Duty Officer (Mark Crook) on
April 10/11, 2013;

4. Any and all recordings, tapes, transcripts or other materials reflecting, confirming or
relating to the Federal Express flight from Laredo, Texas (KLRD) to Memphis,
Tennessee (KMEM) scheduled for April 10/11, 2013 captained by my client; and

5. Any and all recordings, tapes, transcripts or other materials reflecting or concerning
communications between the Fed Ex Dispatcher (Sherrie Hayslett), the Duty Officer
(Mark Crook), Capt. Mark Estabrook and/or Fed Ex Crew Scheduling conceming the
Fed Ex flight from KLRD to KMEM of April 10/11, 2013.

FDX 4-000008
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Captain Mark Estabrook
April 29, 2013
Page 2

I 'am sure that you can appreciate the need for Capt. Estabrook and his counsel to review
and consider the contents of these recorded conversations in advance of any interview to afford
Capt. Estabrook fundamental fairness.

At my direction, an AIR-21 Complaint has been filed pursuant to 49 U.S.C.
§42121 with the U.S. Department of Labor/OSHA, and the Federal Aviation Administration,
See Exhibits A and B attached.

Thank you for your assistance in this matter.

Sincerely,
A 4
A % .‘/%
Alan Asmstron /’f(f// M( o

AA/Kw
Cc:  Robert Tice, Sr. Counsel

Scott Williams, Sr. Attorney

Cindy Sartain, Sr, Paralegal Specialist, Labor Relations Law
Terry McTigue, ALPA, FedEx MEC, Grievance Committee
Maggie Comes, ALPA, Legal Secretary

Capt. Mark Estabrook

FDX 4-000009
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Submission Complete https://www.osha.gov/pls/osha7/ecomplaintform.submit

Caa

AtaZ Iodex | En espafiol | Contact Us | FAQs | About OSHA

OSHA ) 35}1 LRI Nowsictier  {NRSS Feeds  ERPrirt This Page (9 3 Text Sze » Was thix page halpful?
What's New | Offices

QSHA

Thank You!

Yaus Safety and Health Haxard Notice has bean forwarded to the OSHA Federal Area Office listed below,

Your complaint may be forwarded to the State of Tennessee, which operates Its awn OSHA Jpproved State
Plan, LEck Hisd Tor more Information on State Plans or If you would like to contact the state directty,

1 you Identified yourself, you will be cortacted by OSHA.
Please call the OSHA Federal Area Office belaw if you are not contacted,

- Complalint Number: 861872

Tennessee

Nashvilie Area Office

:51 Century Boulevard Suite 340,
Nashville, TN 37214

(615) 232-3803

(615) 232-3827 FAX

Establishiment Name: FedEx Express

Site Street: 3131 Demacrat Rd,, Building C

.} Site City: Memphis

Site State: Tennessee

Site ZIp: 38118

Management Official: Captain Rob Fisher

Telephone Number; 901.224,3435

Type of Business: Express Shipping

Hazard Descripticn:

On April 10, 2013, after coordinating a delay with GOC (Sherrie Hayslett) and speaking to the Fed

Ex Duty Officer (Mark Crook) that there was a line of thunderstorms [described in an active
SIGMET] between my departure alrport Laredo, TX {KLRD} and Memphis, TN (KMEM), the Duty
Officer directed me to depart and fly toward KMEM and through the line of thunderstorms, Asserting
my pitot in command authority under 14 CFR Sec. 91.3(a) I related: "I am not going to depart until I
can plan my arrival for storm passage through Memphis.” He then told me he had consulted with our
FedEx Weather Department and sald they told him the thunderstorm would pass through Memphis

'| in about 30 minutes. He directed me to takeoff and fly to Memphis. I declined. It would be 4-6
hours fater before the storm would pass through Memphis. "You are the only one not taking off* he
said, and directed me to go sit in the cockpit until we had our departure clearance. Laredo tower
held us on the ground for over 2 additional hours due to a weather hold for all Memphis inbound

| flights as directed by Memphis Air Route Traffic Control. 14 CFR Sec, 91,3(a) provides: “The pilot in
command is divectly responsible fos; and is the final authority as to, the operation of that aircraft” In
addition to violating Sec, 91.3(a), such an operation would have violated 14 CFR Sec. 91.13(a)

| which provides: "No person may operate an aircraft in a careless or reckless manner so as to
endanger the life or property of another.” These provisions in Part 91 of the Federal Aviation
Regulations specifically apply to Part 121 operations such as those conducted by Federal Express.

lTof2 4/29/13 1:26 PM
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Submission Complete

20f2

= T

See 14 CFR Sec. 91.1(a) [this part prescribes rules governing the aperation of aircraft...within the

- United States.”], These directives are also in violation of FedEx Fiight Operations Manual (FOM)

procedures 8.17 TURBULENCE, which states, in part, that "Turbulence Increases the difficulty of
flight operations. In extreme cases it may cause damage to the aircraft. Areas of known
severe/extreme turbulence should be avoided. If the Captaln determines an area of turbulenca to be
unsafe, he will detour or delay the flight until conditions improve, All meteorological conditions (e.g.,
SIGMETS, PIREPS, ATC advisories, etc.) shall be considered prior to releasing a flight to or operating

 in areas of turbulence.” My dedslon to exercise my pilot in command authority has led to a Section
£ 19.D.1 disciplinary interview Capt. Rob Fisher has dedared he intends ta convene on May 1, 2013,

in Memphis, TN, Despite my requests, I have not been provided with records or recardings of my
conversations elther with the Duty Officer or the Dispatcher. The GOC dispatcher lied about my
cansultation with her when she agreed 1 should stay at the hotel and wait out the storm. My first

‘officer, Randy Burlesan, can verify this, The audio tapes will also carroborate my account of events.

My conversation with the Duty Officer was an act of intimidation in response to my reporting an FAR
violation to my employer as Is the receipt of the letter received from my supervisor Rob Fisher
notifying me of an interview set for May 1, 2013, under the ausploes of Section 19.D.1 of the

. Collective Bargaining Agreement (CBA) currently in force and effect at Federal Express, There are
 approximately 4,500 pilots at FedEx Express,
. NN

b

Hazard Location:

‘Complalnant Mailing Address:

The hazardous lotation is alrborne In nature. Every aircrew that may be intimidated by flight
management to penetrate severe turbulence and thunderstorms is at risk alt over the warld.

This condition has previously been brought to the attention of:
* The following government agency: FAA
I am an employee,

‘| My name may be revealed to the employer.

Complainant Name: MARK ESTABROOK
Complainant Telephone Number; 901-230-4933

P

PO BOX 1890
MANCHACA
Texas
78652
‘I Complalnant Emal: cargopliot@gmall.com
Freedom of Information Act | Privacy & Security Statemant | D claimers | Important Web Site Notices | Intemations! | ContsctUs

U5, Department of Labor | Octupational Safety & Health Administration | 200 Constitition Ave,, N, Washinglon, DC 20210
Telephona; B00-321-0SHA (6742) | TTY: 877-889-5627

www.OSHA.gov

4/29/13 1:26 PM
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‘Whistleblower Protection Program - Electronic Complaint Notif,.. _ http://av-apps faa gov/wbpp/wbpp2 htm

Federal Aviation
Administration

- e

Electronic Complaint Notification

1of3 4/29/13 1:50 PM
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Whistleblower Protection Program - Electronic Complaint Notif... http:/fav-apps.faa.gov/whpp/wbpp2 htm

To qualify for the Whistlablower Protection Program (WBPP), you must be or have been an employes of a U.S. afr
carrier, or a contractor or subcontractor of a U.S. alr carrier.

A PERSONAL REMEDY FOR DISCRIMINATION IS ONLY AVAILABLE THROUGH THE U. S. DEPARTMENT OF
LABOR, OCCUPATIONAL SAFETY AND HEALTH ADMINISTRATION (OSHA). You must file a WBPP
complaint with OSHA within 90 DAYS of the discrimination event. This notification advises the FAA but is not
a substitute for filing the required complaint with OSHA.

Has this complaint been flled with OSHA?: @ Yes O No Required fields are marked with an asterisk
*).

Personal Information
Complainant's Name * ; , - _ ) Date:
(Mr s){MARKSESTABROOK "] ovaszezors
Address1 * - ' ' '

Addressz. _ D R

Zip_,qde,"_!-_ .
78652

T e 5
{MaNcHACA " [

Country* 5 n 3 3 , Pravince {Nom-U.5.); Postal Code: ..
Phone *: . , A Cell Phone: " E-Mail Address "¢,
[512-772-1605 ] [901-230-4933 ] [cargopllot@gmaitcom |

Employes's Job * :[' Flight BeckCrewmember i : _~%] If other, please specify:

[ )

Employer information
CompanyTyps“:'
Oompany Name *: o A _ Cartlficate Number:
Fedbxbepress T

e B A
3131 Democrat Ra., Building ¢ §

Address2:
Sy T  State s Z‘:Z'Q"COCIB*Z N
{Memphis I A s |

| é)denélon: I |

Alleged Safety Vlolat-ion(s)

Phone *: |901-224-3435

Safety Violation Category * : [ Operations 4] If other, please specify:
= 3

20f3 429113 1:50 PM
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(Revised 2/17/2015)

DOCUMENT | DATE DOCUMENT DESCRIPTION | PRIVILEGE

NO.

1 4423113 Emails with advice from counsel | Attorney/Client
from paralegal C. Sartain fo Communication, Attorney
managers R. Fisher and M. Work Product - Prepared
Matheny regarding draft letter to | at the direction of or under
Estabrook the supervision of FedEx

attorneys

2, 4/26/13 Email from paralegal C, Sartain to | Attorney Work Product —
attorney R. Tice regarding Internal Legal Dept.
recordings related to flight 1317 Communication |
LRD-MEM

3. 4/29/13 Emails with advice of counsel Attorney/Client
betwcen manager R. Fisher, Comeunication, Attomey
attorney R, Tice, and paralegal C. | Work Product - Internal
Sartain regarding 4/29/13 letter Legal Dept.
from attomey A. Armstrong Communications

4, 4/29/13 Email from attorney R. Tice to Attorney Work Product —
paralegal C. Sartain and attorney S. | Internal Legal Dept.
Williams regarding manager R, Communication
Fisher letter to attarney A.
Amstiong

5. 4/29/13 Emails between director W, Attorney/Client
McDonald and attorney R. Tice Communication ~ Internal
regarding manager R. Fisher letter Legal Dept.
to attomey A. Armstron Communications

6. 5113 Email from paralegal J. Harrison to Attorney Work Product -
paralegal C. Sartain regarding Internal Legal Department
attached Estabrook OSHA Communication
complaint with handwriting

7. 5nn3 Email from paralegal C. Sartain to Attorney/Client
managers M. Matheny and R. Communication - Prepared
Fisher regarding Estabrook OSHA. | at the direction of or under
complaint the supervision of FedEx

attorneys

8. 8/4/13 Emails between VP and attorney J, | Attorney Work Product,
Maxwell, VP J, Bowman, director Attorney/Client
W. McDonald, and attorney R. Commuaication - Internal
Tice regarding Estabraok 8/4/13 Legal Department
email Communications

9, 8/5/13 Email with advice of counsel from Attorney/Client
attorney R, Tice to director W, Communication, Attomey
McDonald and ce¢ to manager R. Work Product - Internal
Fisher, VP Jim Bowman, VP and Legal Department
attorney J. Maxwell, and disector Communication
T. Ondra regarding R, Fisher

1
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meeting with Estabrook
10. 8/5/13 Email from attorney R. Tice to Attorney/Client
manager R. Fisher and director W. | Communication, Attorney
McDaonald with ¢¢ to VP I, Work Product - Internal
Bowman, VP and attorney J. Legal Department
Maxwell, and director T. Ondra Communication
regarding R. Tice communication
with ALPA
11, 8/4-5/13 Emails with advice of counsel Attorney/Client
between attoruey R. Tice, VP and Communication, Attorney
attorney J. Maxwell, VP J. Work Product - Internal
Bowman, director W. McDonald, Legal Department
director T, Ondra, and managers R. | Communications
Fisher and T. Amett and cc to VP
T. Harris regarding Estabrook
8/4/13 email
12, 8/7113 Email from G. Hubbard to R. Tice Attorney/Client
regarding message from director | Communication - Internal
W. McDonald Legal Dept,
Communication
13. 87713 Emails with advice of counsel Attorey/Client
between W, McDonald, VP 1. Communication, Attorney
Bowmsn, director T. Ondra, Work Praduct - Internal
VP/attomey J. Maxwell, attomey Legal Dept.
R. Tice, and SVP Paul Cassel and | Communications
cc to paralegal C. Sartain regarding
Estabrook 8/4/13 email
14, 8/9/13 Email from attorney R. Tice to VP Attorney Work Product -
and attorney J, Maxwell regarding | Internal Legal Dept.
Estabrook case update Communigation
15, 8/9/13 Emails with advice from counsel Attorney/Client
between attorney R. Tice and Communication, Attorney
manager R. Fisher and cc to Work Praduct - Internal
director W, McDonald regarding Legal Department
Estabrook decision Communications
16, 8/12/13 Emails from attorney R. Tice to Attorney Work Product -
VP and attorney J. Maxwell and Internal Legal Dept.
paralegal C. Sartain regarding Communications
Estabrook case update
17. 8/12/13 Emails between director T. Ondra, Attorney/Client
attorney R. Tice, attomey S. Communications, Privacy
Williams, and paralegal C. Sartain | of Non-Party - Internal
regarding Estabrook and Trafton Legal Department
case updates Communications




Mark Estabrogk v. Federal Express Corporation
Defendant’s Log of Privileged Dacuments

(Revised 2/17/2015)

18. 81213 Email from paralegsl C. Sartain to | Attomey Work Product,
attorney R. Tice and manager M. | Attomey/Client
Matheny regarding Estabrook 15.D | Communication - Internal
letter with draft attached Legal Department

Communications

19, 8/13/13 Emails with advice of counsel Attorney Work Product,
between attorney R. Tice, VP and | Attorney/Client
attoraey J. Maxwell, SVP and Communication - Internal
attorney R. O’Keefe, attorney Phil | Legal Department
Tadlock, directors T. Ondra and Communications
‘W. McDonald, manager R. Fisher
with co’s 10 paralegal C, Sartain
and VP J. Bowman regarding
attorney A, Armstrong 8/13/13
letter (attached)

20. 8/13/13 Email from attoroey R. Tice to Attorney Work Product —
assistant B. Garvey with a cc to VP | Internal Legal Dept.
and attorney J. Maxwell, attorney | Comrnunication
P, Tadlock, and paralegal C.
Sartain regarding Estabrook case
summary

21, 8/13-14/13 | Emails with advice of counsel Attorney/Client
between attorney R. Tice, manager | Communication, Attorney
R. Fisher, ditectors T, Ondre and | Work Product - Internal
W.McDonald, and paralegal C, Legal Department
Sartain with cc’s to VP I, Communications
Bowman, VP and attorney J.
Maxwell, attomey P. Tadlock
regarding Estabrook 15.D letter
with draft attached

22 8/14/13 Email from attomey P. Tadlock to | Attorney Work Product -
attorney R. Tice regarding Internal Legal Dept,
response to A, Armstorg 8/13/13 | Communication
letter with draft attached

23, 8/1513 Emails with advice of counsel Attorney/Client
between manager R. Fisher, Communication, Attomey
attomey R. Tice, paralegal C, Worl Product - Internal
Sartain, and director W, McDoneld | Legal Department
regarding Estabrook 15.D letter Communications

24, 8/16/13 Emails between attorney R. Tice | Attarney Work Product ~
and SVP and attorney R. O’Keefe | Internat Legal Dept.
regarding response to A. Communications
Armstrong 8/9/13 letter (attached)

25, B8/16/13 Emails between attormey R. Tice | Attorney Work Product —
and VP and attorney J, Maxwell Internal Legal Dept.
with a cc to attorney P. Tadlock Communications

3
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regarding rersponse to A,
Armstrong 8/9/13 letter

26. 8/16/13 Emails with advice of counsel Attorney/Client
between attorney R. Tice and Communication, Attorney
manager R, Fisher and a cc to Work Product ~ Internal
attorney Phil Tadlock and Legal Department
paralegal C, Sartain regarding Communications
Harvey Watt's request for a written
statement

27 8/16/13 Emails between director W Attorney/Client
McDonald and attorney R, Tice Communication - Internal
regarding response to attorney A. Legal Department
Armstrong 8/9/13 letter Communications

28, 8/20/13 Emails between assistant B, Attorney Work Product —
Harrison and SVP and aftorney R. | Internal Legal Dept.
O’Keefe regarding attomney letter | Communications - Internal
received Legal Department

Communications

29, 8/20/13 Emzils between altormey R. Tice, Attorney Work Product —
VP and attomey J, Maxwell, SVP | Internal Legal Dept.
and attorney R. O'Keefe, attorneys Communications
S. Williams and P, Tadlack

’ regarding attorney A. Armstrong

8/20/13 letter

30. 8/22/13 Email from attorney R Tice fo Attorney/Client
attorney P. Tadlock with a ce to Communication, Attorney
VP J. Bowman, VP and attorney J. | Work Product - Internal
Maxwell, directors W, McDonald | Legal Department
and T. Ondra regarding 8/22/13 Communication
letters to J. Bowman, Dr. T. Beties
of Harvey Watt, and R. Fisher
(attached)

31 82213 Emails between manager §, Voye, | Attomey/Client
attorney R. Tice, Chris Johnson of Communication, Privacy
Harvey Watt witha cc to C. of Non-Party - Internal
Sartain regarding Hanson 15.D and | Legal Department
Estabrook 15.D Communicationg

32. 8/22/13 Email from attorney R, Tice to Attomey/Client
manager R. Fisher and cc to Communication, Attomey
attorney P, Tadlock regarding Work Product - Internal
attomey A. Armstrong 8/20/13 Legal Department
letter (attached) Communication

33 8/23/13 Emails between attorneys R. Tice Attomney Work Product —
and P. Tadlock regarding Tice Intemal Legal Dept,
response to attorney A, Amstrong | Communications
8/20/13 letter (draft attached)

34, 8/23/13 Email from attomey R, Tice to VP | Attorney/Client

4
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J. Bowman, director W. Communication, Attorey
McDonald, manager R. Fisher with | Work Product - Internal
c¢ to attorney P, Tadlock, paralegal | Legal Department
C. Sartain, and director T. Ondra | Commumication
regarding Estabrook case update
35. 8/23/13 Email from attorney P, Tadlock to | Attomney Work Product —
attomey R, Tice regarding draft Intemnal Legal Dept,
response [eRter to atlomey A. Communication
Armstrong (attached)
36. 8/23-26/13 | Emails between attomey R. Tice | Attorney/Client
and SVP and attomey R. O'Keefe, | Communications - Internal
SVP P. Cassel, VP and attomey J, | Legal Department
Maxwell, VP J. Bowmasn, and Communications
attomey P. Tadlock regarding Tice
8/23/13 letter (attached)
37. B/26/13 Email between assistant B, Attorney Work Product—
Harrison and SVP and attorney R. | Internal Legal Dept.
O’Keefe and VP and attoroey J. Communication
Maxwell and attomey R. Tice
regarding attorney A. Armstrong
8/20/13 letter (attached)
38. 8/26-27/13 | Emails between VP J. Bowman Attorney Client
and attorey R. Tice with cc to Communication, Attorney
directors W. McDenald and J. Work Product - Internal
Pearson; managers R. Fisher, N. Legal Department
Coplas, and A. Antonian; attorney | Communications
S. Williams, paralegals M, Miller
and C. Sartain regarding Estabrook
grievance {etters (attached)
39. 8/27-28/13 | Emails between VP and attomey J. | Attoney Work Product —
Maxwell and attoneys R. Tice and | Internal Legal Dept.
P. Tadlock regarding attorney A. | Communications
Armstrong 8/27/13 letters
40, 8/28/13 Emails between attomey R, Tice | Attorney Work Product —
' and paralegal M. Miller regarding | Intemal Legal Dept.
Estabrook prievance Communications
41. 8/28/13 Emails between assistant B. Attomey Werk Product ~
Harrison, SVP and attorney R. Intemal Legal Dept.
O’Keefe, and attorney R. Tice Communications
regarding attormey A, Armstrong
letter of 8/20/13
42, 8/28/13 Email from attorney R. Tice to Attorney Work Product ~
attomey P. Tadlock and paralegal | Internal Legal Dept.
C. Sartain regarding 8/28/13 letter | Communication
from attorney A. Armstrong
(attached)
43, 8/28/13 Email from director W. McDonald | Attorney/Client
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Defendant’s Log of Privileged Documents

{Revised 2/17/2015)
to attoraey R. Tice regarding Communication - Internal
Estabrook 15.D Legal Department
Communication
44, 9/18-19/14 | Emails between manager R. Fisher | Attorney/Client
and attomney R, Tice with cc to VP | Communication, Attorney
J. Bowman, director W. Work Product - Tnternal
McDonald, attoruey P. Tadlock, Legal Department
and paralegal M. Miller regarding | Communications
Bstabrook case update
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Earlier Flight May Have Been Dry
Run for Plotters

By SCOTT SHANE and ROBERT F. WORTH

WASHINGTON — American intelligence officials in September intercepted
several packages containing books, papers, CDs and other household items
shipped to Chicago from Yemen and considered the possibility that the parcels
might be a test run for a terrorist attack, two officials said Monday night.

Now the intelligence officials believe that the shipments, whose hour-by-hour
locations could be tracked by the sender on the shippers’ Web sites, may have
been used to plan the route and timing for two printer cartridges packed with

explosives that were sent from Yemen and intercepted in Britain and Dubai on
Friday.

In September, after American counterterrorism agencies received information
linking the packages to Al Qaeda in the Arabian Peninsula, the terror network’s
branch in Yemen, intelligence officers stopped the shipments in transit and
searched them, said the officials, who would discuss the operation only on the
condition of anonymity. They found no explosives, and the packages were
permitted to continue to what appeared to be “random addresses” with no
connection to the terrorist group in Chicago.

“At the time, people obviously took notice and — Ikmowing of the terrorist group’s
interest in aviation — considered the possibility that AQAP might be exploring the

logistics of the cargo system,” one of the officials said, referring to Al Qaeda in the
Arabian Peninsula,

The apparent test run might have permitted the plotters to estimate when cargo
planes carrying the doctored toner cartridges would be over Chicago or another

Lof5 324/15 11:3 AM
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city. That would conceivably enable them to set timers on the two devices to set
off explosions where they would cause the greatest damage.

The September shipments were first reported by ABC News on Monday night,
which also noted that Inspire, the English-language magazine of Al Qaeda in the
Arabian Peninsula, recently published a picture of the Chicago skyline.

One of the officials said that when the American intelligence agents received a tip
from Saudi intelligence officials last week that bombs might be on cargo flights to
Chicago from Yemen, analysts “recalled the incident and factored it in to our
government’s very prompt response.”

“Both events reflect solid intelligence work,” the official said.

On Monday, Germany, France and Britain said they had banned cargo shipments
from Yemen, following a similar move by the United States. Britain prohibited
passengers from carrying printer cartridges aboard flights, and Germany halted
passenger flights from Yemen as well. Many countries have stepped up cargo
screening, but no additional hombs have been found.

After the recovery of the unexploded printer cartridges in Dubai and Britain on
Friday, Yemeni and American intelligence officials have stepped up the hunt for
Tbrahim Hassan al-Asiri, 28, a Saudi who is believed to be the top technical expert
of Al Qaeda in the Arabian Peninsula, They believe he designed the underwear
explosives that failed to detonate aboard a Detroit-bound airliner last Dec. 25, as
well as the body-cavity bomb that killed hig younger brother, Abdullah al-Asiri, in
a failed attempt last year to assassinate the top Saudi counterterrorism official,
Prince Mohammed bin Nayef,

- In arelated development, a Yemeni official in Washington said late Monday night
that prosecutors in Yemen intend to charge the American-horn cleric Anwar
al-Awlaki later this week with “the crime of promoting violence and the killing of
foreigners.” The official, who asked not to be named, said the case would likely be
sent to a specialized criminal court in Sana, the capital.

No evidence has been made public linking Mr. Awlaki to the printer cartridge
bombs, but intelligence officials believe he played a role in the failed airliner
bombing last December, and he has publicly called for more attacks on the United

20f5 3/24/15 11:34 AM
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States. Early this year, he became the first American citizen to be placed on the
Central Intelligence Agency’s list of terrorists approved for targeted killing.

On Monday, information about the latest failed plot continued to emerge. An
American official said that the addresses on the packages were outdated
addresses for Jewish institutions in Chicago. But in place of the names of the
institutions, the packages bore the names of historical figures from the Crusades
and the Spanish Inquisition, the official said. The addresses are one reason that
investigators now believe the plan may have been to blow up the planes, since
there were no longer synagogues at the Chicago locations.

Explosives experts with the Federal Bureau of Investigation have been sent to
London and Dubai to inspect the printer bombs, and technicians planned to
“reverse-engineer” the bombs to understand their construction and purpose,
Janet Napolitano, the homeland security secretary, told National Public Radio.
The Yemeni president, Ali Abdullah Saleh, said Sunday that he would keep up

pressure on Al Qaeda, which he said had killed 70 members of the Yemeni Army
and security forces during the past four weeks.

American counterterrorism officials, meanwhile, said they were taking a new look
at the crash of a United Parcel Service cargo plane in Dubai on Sept. 3 in light of
the explosives plot, which used both U.P.S. and FedEx. An investigation of the
crash, which involved an onboard fire and killed the two pilots, found no evidence
of an explosion.

New details about the two explosive packages were disclosed by security officials
in several countries, who discussed the continuing investigation on condition of
anonymity. The explosive powder, pentaerythritol tetranitrate, or PETN, was
found inside toner cartridges that were themselves inside HP LaserJet P2055
printers, according to officials from Germany and the United Arab Emirates.

German security officials also offered new details about the two bombs, one of
which was on a plane that made a stop in Cologne. They said that bomb, which
was found at the East Midlands Airport near Nottingham, England, contained
400 grams, or about 14 ounces, of PETN, one of the most powerful explosives
known. The one found in Dubai contained 300 grams of PETN, the officials said.

Neal Langerman, an expert on explosives at Advanced Chemical Safety, a

3of5 3/24/15 11:34 AM
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consulting firm in San Diego, said 14 ounces of PETN is the equivalent of five
Pounds of TNT. He said that a one-pound stick of TNT would leve] a house.

Both bombs contained circuit boards from cellphones, but the phone parts
appeared to be used as timers, because the so-called SIM cards necessary to
receive calls were missing, American officialg said. Their construction appeared to
support the conclusion, announced Sunday by John O, Brennan, the White House
counterterrorism adviser, that the bombs were designed to blow up aboard the
aircraft.

An official familiar with the investigation said that both packages bore the hame
of a Yemeni student, Hanan al-Samawi, as the sender. Yemeni officials arrested
Ms. Samawi but released her after determining that the Packages were dropped
off at the U.P.S. and FedEx offices in Sana, the Yemenj capital, not by Ms, Samawi
but by another woman using her identity.

At the core of the shipping plot, American officials believe, was Mr, Asiri, the
Suspected Qaeda bomb maker., Saudi news accounts say he is the son of a Saudj
military man and grew up in a religious family in the Saudi capital, Riyadh;
studied chemistry at King Saud University, and later joined a militant cell hoping
to fight the Americans in Iraq.

But he does not appear to have fought in either Iraq or Afghanistan. He appears
to have gotten his training after moving to Yemen around 200s5.

Scott Shane reported from Washington, and Robert F, Worth from Beirut, Lebanon. Reporting
was contributed by Michael Slackman JSrom Berlin; John F, Burns from London; Charlie Savage,
Matthew L. Wald and Mark Mazzetti from Washington; and Joseph Berger from New York.
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4,200

Yahya Ibrahim

What motivated al Qaeda in the
Arabian Peninsula to send the
¥ packages? What were the inside
details of the operation? Why were e e
Jewish synagogues targeted? e e

Details are answered here. ' WIS §
TAWAGHIT EXPOSED:
_§HAYKH lBRAHIMﬂAt-BANNA

.. Now that you have seen how Outlining the religious
it works, what it does to global objectives of the
" security, and how much fear it operation, Shaykh al-
strikes in the enemies of Allah, i Banna discusses the
we reveal the technical side of humiliation of the
the bomb including our scientific coalition of enemies.
findings.
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$4,200. That is the total cost of s, The operation has succeeded in
achieving its objectives. We thank Allah for His blessings.

The strategy of al Qaeda was to strike big while the enemy was off guard. The blessed opera-
tions of Washington and New York represent the greatest special operations in the history of
man. Nineteen men ended the lives of almost three thousand Americans, cost the U.S. treas-
ury trillions of dollars, and embroiled America in a War on Terror that it would definitely even-
tually lose. America has spent time, effort, and money to prevent a large scale attack such as
9-11 from ever occurring again. Even though that is what they state, on our side we believe
that if Allah willed it na security measures could stand in the way of the mujahidin from re-
peating the glory of the operations of Washington and New York, However, to bring down
America we do not need to strike big, In such an environment of security phobia that is
sweeping America, it is more feasible to stage smaller attacks that involve less players and
less time to launch and thus we may circumvent the security barriers America worked so hard
to erect. This strategy of attacking the enemy with smaller, but more frequent operations is
what some may refer to as the strategy of a thousand cuts. The aim Is to bleed the enemy to
death.

We dedicate this issue to cover exclusive material of Operation Hemorrhage. We reveal for
the first time the details of the operation and we correct the erroneous information that has
been spreading through the airwaves.

In this special issue of Inspire, the Head of the Foreign Operations Team will cover the gen-
eral details and objectives of the operation, Ikrimah al-Muhajir will go through some of the
technical details of the device, Yahya Ibrahim will go through the economic leverage of such
an operation and Shaykh Ibrahim al-Banna will discuss the religious abjectives. We will also
post some photos we took for some of the items we included in the packages.

We would like to congratulate the Muslim nation for the success of our operation and we ask
them to pray for us that Allah enables us to carry on this fight against America, the head of to-
day's Crusade.

AL-MALAHEM MEDIA PRODUCTION I
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OPERATION HEMORRHAGE

All praise is due to Allah and may His peace and blessings be upon His Messenger and his companions and family.
Allah says: {And let not those who disbelieve think they will escape. Indeed, they will not cause failure} [8: 59]

We, in the al Qaeda of the Arabian Peninsula would like to convey to our nation the glad news and the awaited sur-
prise: We have been enabled by Allah to blowup a UPS cargo plane on the 3rd of September, 2010, after its takeoff
from Dubai International Airport.

We have succeeded in bringing down the UPS plane but because the enemy’s media did not attribute the operation to
us we have remained silent so we may repeat the operation. This time we sent two explosive packages, one was sent
through UPS, and the other through FedEx.

We would like to ask: Why didn't the enemy reveal the truth about what happened with the downed UPS plane? Is it
because the enemy could not discover why the plane was brought down? Or was it because the Obama administra-
tion wanted to conceal the truth so it doesn't expose the failure of his administration especially that it was during an
election season?

We would like to say to Obama: We have struck against your aircrafts twice within one year and we will continue di-
recting our blows towards your interests and the interests of your allies.

With the praise of Allah, our developed explosive device gives the option of detonation in the air or at the point of ar-
rival and it is designed to evade the latest bomb detection methods.

We would like to tell the al-Saud government that Allah has exposed your treason and collaboration with the Zionists.
The packages were being sent to Jewish synagoges and yet you interfered to defend them. May Allah's curse be upon
the transgressors.

Since the two operations have succeeded, it is our plan to disseminate the idea to the mujahidin worldwide and to
expand its deployment onto both Civilian aircraft in the West as well as Cargo aircraft.

Our Shaykh Usama bin Ladin, may Allah protect him, said: “If our messages can reach you by words, then they wouldn't
have traveled by planes...”

May peace and blessings be upon His Messenger and his family.

al Qaeda in the Arabian Peninsula
11/02/2010 | Dhul Qa'dah 25 1431H
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The day a tree fell into a forest that nobody heard
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BE ASKING

SHOULD

1 We are waiting for the intelligent U.S. intelligence to tell us how
we downed the UPS flight out of Dubai on the 3rd of September.

Was it an incendiary or an explosive device? Was it sent from Sana’a
or somewhere else?

2 Do we have to keep sending messages to America through air-
planes so that they finally fulfill our demands?

3 Why did the media stay completely mute over the UPS cargo
airliner that was blown up just outside of Dubai?

4 lsn't it funny how America thinks AQAP has only one major bomb
maker?

5 How many times are we going to see the Saudi Monarchy
proving their love for the Jews?

6 Can America be likened to an ant hole that gets stomped upon
whenever discovered? Apparently yes.




HE OBJECTIVES OF

THE
OPERATION HEMORRHAGE

THE HEAD OF FOREIGN OPERATIONS

f your opponent covers his right

cheek, slap him on his left. Since

9-11 the West has been stepping

up defenses for its commercial
aircrafts. The continuous attempts
that followed 9-11 by our brother
Richard Reid, the Heathrow airport
plot and finally the operation of
brother Umar Farouk have forced the
West to spend billions of dollars to
defend its airplanes. But what about
cargo planes?

The air freight is a multi-billion dollar
industry. FedEx alone flies a fleet of
600 aircrafts and ships an average of
four million packages per day. It is

a huge worldwide industry. For the
trade between North America and
Europe air cargo is indispensable and
to be able to force the West to install
stringent security measures sufficient
enough to stop our explosive devices
would add a heavy economic burden
to an already faltering economy. We
knew that cargo planes are staffed
by only a pilot and a co-pilot so our
objective was not to cause maximum
casualties but to cause maximum
losses to the American economy. That
is also the reason why we singled out
the two U.S. air freight companies:
FedEx and UPS for our dual opera-
tion.

In our discussions prior to the opera-
tion we set the passage of explosive
devices from any airport as a bench-
mark of success. For us, blowing up
the planes would have made us very
pleased but according to our plan
and specified objectives it was only
a plus. The first package made it
successfully and brought down the
UPS flight in Dubai. The experiment
was a brilliant success. In our follow-

f/};‘jz /AR \‘n\d%

ing operation we used a different
explosive package and determined
that if both packages passed through
the inspection at the FedEx and UPS
facilities and passed through the X-
Ray systems at the airport, that would
raise a worldwide alert that would
force upon the West two choices:
You either spend billions of dollars to
inspect each and every package in
the world or you do nothing and we
keep trying again. The packages not
only made it out of Sana'a but one of
them made it all the way to London
and if it was not for an intelligence
tip, both devices would have deto-
nated.

After the operation of brother Umar
Farouk we have been experimenting
with ways to bring down airplanes.
We have researched the various se-
curity systems employed by airports.
We looked into X-Ray scanners, full
body scanners, sniffing dogs and
other aspects of security. The result-
ing bomb was a device that we were
confident that, with the will of Allah,
it would pass through the most strin
gent and up-to-date security equip-
ment.

We were right. The packages were
inspected at the FedEx office (the
deliverer reported to us that there
was no checking at the UPS), they
passed through the X-Ray machines
at Sana’a airport, and went through
the other procedures required by
cargo companies. Both devices were
not detected.

We are fighting a war against Ameri-
can tyranny. This is a new Crusade
waged by the West against Islam.
Therefore we wanted to put things

into proper perspective. This current
battle fought by the West is not an
isolated battle but is a continuation
of a long history of aggression by the
West against the Muslim world. In or-
der to revive and bring back this his-
tory we listed the names of Reynald
Krak and Diego Diaz as the recipients
of the packages. We got the former
name from Reynald de Chatillon, the
lord of Krak des Chevaliers who was
one of the worst and most treach-
erous of the Crusade's leaders. He

fell into captivity and Salahuddeen
personally beheaded him. The name
we used for the second package was
derived from that of Don Diego Deza,
the Inquisitor General of the Spanish
Inquisition after the fall of Granada
who along with the Spanish mon-
archy supervised the extermination
and expulsion of the Muslim pres-
ence on the Iberian Peninsula em-
ploying the most horrific methods of
torture and done in the name of God
and the Church. Today we are facing
a coalition of Crusaders and Zionists
and we in al Qaeda of the Arabian
Peninsula will never forget Palestine.
How can we forget it when our motto
is: "Here we start and in al-Aqsa we
meet"? So we listed the address of
the "Congregation Or Chadash" a
Gay and Lesbian synagogue on our
one of our packages. The second
package was sent to "Congregation
B'nai Zion". Both synagogues are in
Chicago, Obama's city.

We were very optimistic about the
outcome of this operation. That is
why we dropped into one of the
boxes a novel titled, Great Expecta-
tions. []
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Operation Hemorrhage

An Operation of Leverage

Indeed, those who disbelieve spend their wealth to
avert people from the way of Allah. So they will
spend it; then it will be for them a source of regret;
then they will be overcome. [8: 36]

128
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raise be to Allah who said:
P {We will cast terror into the

hearts of those who disbe-
lieve} [3: 151].

Allah says: {And let not those who
disbelieve think they will escape.
Indeed, they will not cause failure
to Allah} [8: 59].

And may peace and blessings be
upon the Seal of the Prophets
%ﬁ; who said: "/ was given victory
through fear the distance of walk-
ing for a month! [Narrated by al
Bukhari]

The operation of the explosive
packages which was performed
by the mujahidin of the Arabian
Peninsula against the companies
of air freight belonging to the dis-
believing nations is our right. It is
our right because we are defend-
ing the Muslim lands. This opera-
tion has struck fear in the hearts
of the Americans and their allies.
This operation is a response to
the Crusaders aggression against
the Muslims of Afghanistan, Iraq,
Somalia, the Maghreb, Chechnya
and the Arabian Peninsula. Itis a
response to the continuous sup-
port to the usurping Jews who
are invading Jerusalem and are
blockading Gaza.

Every Muslim should know that
Jihad is continuing until the Day

TAWAGHIT EXPOSED

SHAYKH IBRAHIM AL-BANNA

Translated by al-Malahem Media

of Judgment and that the conflict
between Islam and disbelief will
not end until the Day of Judg-
ment. The Messenger of Allah
"'ﬁ said: "A group of my nation
will continue fighting for the cause
of Allah. They will not be harmed
by those who are against them or
those who betray them. They will
continue fighting until the Day of
Judgment'

Allah says: {And let not those who
disbelieve think they will escape.
Indeed, they will not cause failure
[to Allah]. And prepare against
them whatever you are able of
power and of steeds of war by
which you may terrify the enemy
of Allah and your enemy and
others besides them whom you
do not know [but] whom Allah
knows. And whatever you spend
in the cause of Allah will be fully
repaid to you, and you will not be
wronged} [8: 59-60).

And since this war is one of
information and technology, our
duty becomes to prepare what
we can. The powers of disbelief
no matter how much strength
they have and no matter how
technologically advanced they
are, cannot escape the wrath of
Allah and they cannot defeat the
believers who are aided by Allah.
Allah says: {And how many of a
small band has defeated a larger
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one by the leave of Allah} [2: 249] and
Allah says: {and incumbent upon Us
was support of the believers} [30: 47].

This operation comes to prove to
every true Muslim that there is no
comparison between the price of
sacrifice for the sake of Allah and the
price for submission to the Jews and
Christians. The mujahidin with simple
means and without a state have suc-
ceeded in striking fear in the hearts
of the disbelievers and this is an
evidence against the governments
in the Muslim world and the scholars
who support them, those who fear
America and do not fear Allah.

This operation comes to expose the
traitor Arab rulers who are competing
in pleasing their American masters.
Obama stood in front of the world
with a terrified face announcing that
his nation is being threatened by
terrorism (i.e. real Islam) and he was
thanking the government of al-Saud
for the intelligence information they
provided on the explosive packages.
Obama called King Abdullah to thank
him on this cooperation.

Allah says: {O you who have be-
lieved, do not take the Jews and the
Christians as allies. They are [in fact]
allies of one another. And whoever
is an ally to them among you - then
indeed, he is [one] of them. Indeed,
Allah guides not the wrongdoing
people. So you see those in whose
hearts is disease [i.e., hypocrisy] has-
tening into [association with] them,
saying, "We are afraid a misfortune
may strike us." But perhaps Allah will
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bring conquest or a decision from
Him, and they will become, over what
they have been concealing within
themselves, regretful} [5: 51-52].

Then the Yemeni President came

out angrily saying that he has the
political will and sufficient forces to
combat al Qaeda, when the informa-
tion bypassed him and was provided
directly by the al-Saud government.
The Messenger of Allah £ says: "If
you do not have any shame then do
whatever you want.

We tell every truthful Muslim who
wants to protect his religion and
nation: do not wait for these traitor
governments to free Jerusalem or to
stand in the face of the Crusader in-
vasion on Muslim land like we see in
Afghanistan, Iraq, Chechnya, Somalia,
Palestine, and tomorrow Sudan and
before it was Bosnia and Kosovo, so
where are their armies? And where
are their weapons which they spent
billions on? It is clear to you what you
see with your own eyes that they are
stooges to the Jews and Christians.
On the other hand there is a small
band of mujahidin who are putting
the nose of America in the dirt even
though they do not possess the
means that are available to the traitor
governments.

Dear Muslim hasten to join the ranks
of the mujahidin or to form cells

to perform operations against the
disbelievers in their own land. We
are paying back America for only a
small portion of what they do to our
nation. []
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“This is an
evidence
against the
govern-
ments in
the Muslim
world and
the scholars
who support
them, those
who fear
America and
do not fear

Allah.”

o, @1 o

£ anss| | ejrsujuaq ueigqesy ay uj epaep |y

—
—



What can President Ali Abdullah
Saleh do about his failed state?

Yeah, keep scratching your head

This ad is brought to you by A Cold Diss 131
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TECHNICAL DETAILS

IKRIMAH AL-MUHAJIR
EXPLOSIVES DEPARTMENT

Translated by al-Malahem Media

Praise be to Allah and may the peace
and blessings be on His Messenger.

The most important aspect of pre-
paring for the enemy is having the
proper creed. All victory is from Allah
and thus we need to have true faith
in Him. After that we need to prepare
the means that are needed to fight
the enemy. In this article we will go
through some of the technical as-
pects of the explosive packages.

Metal Detection Equipment:

We have been blessed by Allah to

be able to sidestep the metal detec-
tion equipment and this is evident

in the operation of Umar Farouk and
the operation of Abul Khayr, may
Allah accept him. That capability was
a result of avoiding the use of met-
als altogether in our detonators. We
have developed five such detonators.

Sniffers:

Good packaging and sealing of the
explosive material prevents sniffing
dogs or equipment from detect-

ing the explosives. That is done by
sealing the material and preventing
any molecules from escaping the
package, and afterwards cleaning the
package thoroughly to clear off any
molecules that may have dispersed
during the filling of the material. We
used a number of organic solvents
to wash the toners from any residue
that might have been on the surface.

X-Ray Equipment:

;-\““k
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The first X-Ray machines where dual
color followed by three colors and
eventually six colors. Metals show
up in three colors, organic material
shows up in two colors and inorganic
material in one color. The color de-
pends on the atomic number of the
scanned material. There are other
types of machines that we have not
mentioned here but we talked about
in an article by the Explosives Depart-
ment and published in the twelfth
issue of Sada' al-Malahem.

So how did we succeed in sidestep-
ping the X-Ray scanners?

We used a device that contains
organic, non-organic material, and
metals. The toner cartridge contains
the toner which is carbon based
and that is an organic material. The
carbon’s molecular number is close to
that of PETN. We emptied the toner
cartridge from its contents and filled
it with 340 grams of PETN. We then
inserted the detonator. We designed
the detonator to be short so that it
wouldn’t be detected and we filled
it with 4 grams of Lead Azide. We
connected the wires from the circuit
to the toner in a way that would raise
no suspicions if inspected. When the
toner is inside the printer, a metal
plate on the toner would touch the
circuit wire. If inspected the toner
could be pulled out and would look
normal without any wires sticking
out. This method makes human in-

spection of the printer useless.

For the circuit we used a Nokia mo-
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ut now you can see that we revealed to you a bigger security

lapse than the last one and yet you are still being stubborn.”

bile phone. We removed the circuit
board from the mobile and attached
it next to a circuit board of the printer
so if passed through a scanner the
mobile circuit board would blend in
with the circuit boards of the printer
and even if opened it would not be
recognized as a mobile since we used
only the circuit board of the mobile.
The wires of the circuit also blend

in well with the many wires of the
printer. When the toner is pulled out
the circuit is disconnected. When it is
placed back the circuit is connected.
The door of the printer cannot close
unless the toner is in place and this
way we guaranteed that even if the
printer is manually inspected, the
toner must be placed back in its
place otherwise the printer door
would remain open.

With all the intelligence information
the enemy had, they could not detect
the explosives even though the print-
ers were inspected twice in the UK.
They only discovered the explosives
when they had the exact tracking
number of the package.

Are X-Ray scanners sufficient for the
detection of explosives?

All X-Ray machines work on the same
principle: The diffraction of rays off
the atom of the scanned material.
The rays pass through all material
except lead which doesn’t allow the

o a7)

penetration of even Gamma rays.

We have studied various X-Ray scan-
ners that are in use and those that
might be deployed in the future but
are too expensive to deploy now.

All these scanners work on one
principle even if they are different.

In the future, new scanners could

be developed to designate specific
colors for explosive material, but is
this method practical? To answer this
question we need to point out that
explosive material contains a variety
of a thousand different compounds
and each of these compounds has its
own molecular characteristics that
are different than the rest. With such
a huge variety can scanners solve this
problem?

We would like to ask the Americans a
question: Why try to solve the symp-
toms of the problem rather than the
root?

Didn’t your security experts come
together to find solutions for the
security lapses in your airports and
you spent millions of dollars in less
than a year even though we already
told you then that we knew the weak
points of your equipment and by
the will of Allah we would be able to
exploit them? Nevertheless you were
stubborn. But now you can see that
we revealed to you a bigger security
lapse than the last one and yet you

are still being stubborn. The Brit-

ish government said that if a toner
weighs more than 500 grams it won't
be allowed on board a plane. Who

is the genius who came up with this
suggestion? Do you think that we
have nathing to send but printers?
Another suggestion is that the bomb
maker needs to be killed. | and my
brothers in the explosives depart-
ment are from among the blessings
of Abu Khabab al-Misri and Abu
Abdul Rahman al-Muhajir who were
killed in Afghanistan. Do you think
that our research will only be used
by al Qaeda of the Arabian Penin-
sula and won't be shared with other
mujahidin?

We want to say to those of reason
and wisdom among you: There is no
solution for you with us except if you
abide by this simple equation which
has been repeated to you by our
Shaykh Usama bin Ladin, may Allah
protect him;

Our security = Your security
And likewise:
Our insecurity = Your insecurity
If you refuse then we will continue
our war against you. In the name of
Allah we are preparing for you since

years and we will continue on this
path. [
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expenses add .
$4,200. That is all what Operation
Hemorrhage cost us. in terms of time
it took us three months to plan and
execute the operation from begin-
ning to end. On the other hand this
supposedly "foiled plot', as some of
our enemies would like to call, will
without a doubt cost America and
other Western countries billions of
dollars in new security measures.
That is what we call leverage. A
$4,200 operation will cost our enemy
billions of dollars. In terms of time
and effort, three months of work for a
team of less than six brothers would
end up costing the West hundreds of
thousands, if not millions, of hours of
work in an attempt to protect itself
from our packages of death.

wide Services

54,200

the planesin
the sky would add to the element of
fear and shock but that would have
been an additional advantage to the
operation and not a determining fac-
tor of its success.

During the initial discussions of the
team it was determined that the
success of the operation was to be
based on two factors: The first is that
the packages pass through the latest
security equipment. The second, the
spread of fear that would cause the
West to invest billions of dollars in
new security procedures. We have
succeeded in the former and we are
now witnessing the inception of the
latter.

We will continue with similar opera-
tions and we do not mind at all in
this stage if they are intercepted. Itis
such a good bargain for us to spread
fear amongst the enemy and keep

im on his toes in exchange of a few
months of work and a few thousand
bucks. We would gladly dispense
with a remote controlled device that
does not require us to put a mujahid
on board a plane. For our enemies to
think that intercepting such a pack-
age is evidence of their success is
truly ridiculous.

What has passed is the first of a multi-
phased operation. The next phase
would be to disseminate the techni-
cal details of our device to the muja-
hidin around the world to use from
their respective countries. The follow-
ing phase would be for us to use our
connections to mail such packages
from countries that are below the
radar and to use similar devices on
civilian aircrafts in Western countries.
We are laying out for our enemies our
plan in advance because as we stated
earlier our objective is not maximum
kill but to cause a hemorrhage in the
aviation industry, an industry that is
so vital for trade and transportation
between the U.S. and Europe. []
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HEAR THE WORLD .
A collection of quotes from
friend and foe

JAMES CAVANAUGH Eio0bry ?‘wa
ATF Special Agant i Ch, {Ret. At5pm ET i 4 ¥
Al Qoeda and its offiliakes world-
wide were really trying to breach
American securibj o.v\a way &kej
can to qget some death and de=
struction, And i you Look back
ki.skori.cqttj, n recent history, Mu-
tallib in Tebroit, Certaiinly Hassan
of Fort Hood who'd contacted al-
Awlaki in Yemen - the American -
and Faisol Shahzad in Times
Square, all of these attempts, the
bomb attempts at least failed, so
what they do is wakch our securily,
they manipulate, they see how they
can get parcels through.
[James Cavanaugh, Former ATF
Special Agent in Charge]

e
[ATON
RO

We ran some tests earlier this year
with a scientist here in Brikaiin
whose done a Lot of work with
counter-terrorism Officials with
this [kj‘pe of PETN] explosive, If

ou gét an amount of explosive
that just would fit the top of khis

pen its enough to blow a hole in a

metal plate; that would be the fu-

selage in an aireraft for example,
That gives you an idea of how
owerful ibis.. an amount thak
would fit into a toner or some-
thing larger, a printer we've heard,
that would be very devastating;
that would be a very, very power-
ful explosive once detchated,

[Nic Robertson, Senior Internation- |

al Correspondent, CNN]

L o
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We kallced ko o terrorism expert
earlier today and he's saying,
‘don't just rely ow this 180%

number and think thak all of our

roblems go away'. There are other

o waus thal we can’possibly see some

of these attacks come through the
mail or through shipping, and so
100% screening whether domesti-
cally or internationally isnt going
to solve the problem,
[Reggie Aqui, CNN Anchor]
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It has been a dirky secre
ten years since 9-11 Elﬂ_mh we do
nob screen cargo, Po.r!:v.cu'.Lar!. :
cargo from overseas. We're jus ;
etting ko screening
20:0.?&5 o? 100% of domestic .
caf:rgo but even that is somewhal

fauU:v.

| is is o bremendous
| ﬁ:&asm call on bwo Llevels. 0;2
is how so kisl:ié;:\aked the zoma:_
. I meon these were :

::H; 521‘3 soPki.s!:i.cated. devices,
And then bwo: What are we

oing to do aboul it ahd?jou
con't shubtdowin commerce? "
. [Peter Goelz, Aviation Security
ExPe.rE] :

VS and UK, had b
Yemeni Securikj Fe

that were kqppehiug A Yemen, That
B ) Very sensitive issye
(W= and up until the past month, the
| Yemeni government was really den
| g that (.8, wasn'E commenting, so
i act that Hhe Yemeni's arewt jusk
asking for help, but they are starting
| to acknowled e how mich kef.p the
.| are gelting an saying thak the (.S, /
| evein assisting in o
| | that's signi icant and that s ows the
level o concerh there and it shows
that theytre tr thg to ask for as much
help as possible and Huok !:ke-j know
Ehatk l:hej heed ik,
[Mohammed Jarvmloom, CNN Corre-
spondent]

ecged for Hhie first time to us that the

2eh Uavolved with
Oorces in airstrikes

is
trstrikes, you lnow

i in our
This did expose a weakiness
ArMoNT,

. . br
o1 jihadists Living i this country
‘:rr':egzc::;&jv‘;ﬂ-jkou his wel siﬁ&e., couts%vg:’l;?
H d thal's apar!
mokivated bj i, an ror
I Qaeda members,
those who are axc&ugl. al il
d t evein self-starter
I'm talking about jus et sbarter
kakee Ehelr, U u want to :
Nk‘: i.:\a&i.ou, f;‘om\j:hwar M—Anlﬁku.
P [Rep. Peter King, New York

LIVE

fei .'l"..iill'N‘ -
| A\'E;n\r)\l_ i

i T et (R R o

This (AQAF)
operational arm of al Qaeda
right now.. other than al
Qaeda central. If you look
back at the Last year and a
half, AQAP has bechn Linked ko
two successful aktacks i the
United States and two failed
ones., [Peter Bergen, CNN]

Al Qaeda in the Arabian Peninsula has

been rather open in its venom towards

the United States, towards our Western

interests, There are a number of ndi~
viduals there Fhat we are very con-

cerned about,

[Johin Brennan, Asst, ko Pres. on Home~—

land Sec. and Counter-terrorism]

Todaj's develo
ments demonstrate ||
very clearly is that |
the "detoriating se-
curity and skabiik
situafion in Yemeit
is ncreasingly ef-
ecting not gl
mestic Yemeni
securiby and ye-
glonal sécurity, byt
iucreasr‘.ugl. nter- |
national and
American domeskic
securiby,
[Ckris&op?«er
Boucel, Carnegie
Endowment gor
Intl, Peace

1

We are i " ;
. More troyble  real-
el tha
d because what we are s:e::\e —
xperience here ¢ o




| The issue is in a wider picture, to tak i

! T»(E;K'M from something you said. earl.?e.: s':iﬂfea'i:;
is one. The securily mechanisms fa"l. = W:\

| ever inktroduced these“explosives put l'.kLe?n n i

! FQ{E:SS:;:;Q J ':}.e v’ikfomk :ngah. qi.;'cmft, the aircrtf&

Kingdom with the explosfve:ﬂ 2:—;5 OZ\ . Uvri.l:e.d

only as & result of & bip that Ehe reackie ry alry

':;:?i&btﬁ h«:l .ml:?.rce.}:!: hese packages :!:Lio ET: ;

7 | e | istribution chain, If the inkelli. em?e

working properly, H«ev never would h%we

gotten inte the distribukion chain, o0 o; -
Analyst] ngfglop'm;g_ﬂgjgﬂ;

922737 AYERS ;

?

CNN Anchor: I'm wondering |
how al=Asiri has been able to i

allude being captured and |
| where he mi.ng be now? [
t Our Answer: Our brother Ibra- {
| him al Asiri is safe & well & |
| ke is currently busy teaching !
| o new batch of students the |
1 5

i3

[Robert A ;
Lakest i bomb making skills. yers, International Secu.rihj

poany €T !"“3"’"“‘ b
e ke v 8.5 *»
4 e .2 W

AT e PpEEE S v$ tional Sccurity Analyst ¢

i e RECORDED 4 - 1 50ess o
g s 2 RE 0 v AG L ENE e cow ;‘ "
P R T cide

We still have to recoghize Ehat we're relying
upon the Saudi's in this case to tip us oﬂ-?.. Buk
we shouldt have a system thal's basically Like
having your best friend or a friend, giving
ou a tip on whal's going on. Relying on intel—
‘{i.ge\«ce is not a security system. hat's a good

sustem for going to the Castho of the Horse
s wob a good security

e mrtree et

rock ko win, bub it
e 5 s;:{\wv'\s . BREAKING NEWS l T f — 1
™ 2 LARRY JOHNSON - i
Frr. CIA Analyst [ | e e = G\J\\l

i . We've also Wnown that cargo has been

é | o vulnerability for more than Ewevxbe
re able to

two years. Larry, we we
o wan own the mooh after John F.

(B F Kenedy announced at 1961, we qet it
E  dowe in eight years. Here we are
Ewenky kwo years Loter, and we still
do Wot have a system. 96% of the
cargo thot comes from overseas is
not screened, Ltso?o!: checked, IEE-'.:oi:s
only of August of this Last r thal
the Zovfgre?siouml. GAQ Offi.g: identi~
fied that we final
screening on domestic cargo aWn
even then when you ewnetrote thal, it's

-

P,

'SOVETV\MQ“& EO d;.s
in the Arabian Pehi»‘::ztap “:&:‘S b‘z al Qaeda wot using 100% of the most effective
al Qoeda “‘F&L‘? to essﬁro.J this technologyw both Democrabs and Re-
piliale, ublicans have failed at this. We've
it and we're

ok kusenby bwo years of
soi.ug to goj.!: uv\tj:il. we get somebody

aitteo\ before we decide to do some-
thing.
emr, CIA Avml.\jsh]

[President Obama]

You want to destroy us?

Reminds us of Pharaock’s [Larry Johnson,

. threats to Prophet Moses, peace
be upon him, In the end, it is
the believers who will inherit

the Lands. %

"We are making greal progress The International Air Transport Assoctakion
bhere.” That was U.S. Homelaw representing nearly all scheduled airlines
security secretary Jomek Napal- rejects the very gool of 100% screening. The
' atano one Yyear 490 romistag  carviers and shippers «aorr?\ that Eokal screen-
the Congress that 100% screen= ing worldwide could put the brakes on
4 ing of cargo on all passenger global oirborne commerce causing even more
| lones would be accomplished economic damage than any successful bomb
its target date, Three months plot. J[Tom Ackerman, Al-Jddzeera Correspon”
dent
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ShaykhtUmarsAbdiarRahman
ShaykhtAlifatTamimi
ShaykhtAbu'Qatadahial:Filistini
Shaykhtamiltal*Amin
SistertAafialSiddiqui
Sister:GolleeniLaRose
Brothersiof*The Toronto} 17
Brothersiof: Fort:Dix Case?
Brother'JohniWalker Lindh
Brother:DanieliManalnado
BrotherAbduliHakim: Mujahid
Brother:Fahd Hashmi
BrotherTarig Mehanna

Brother: Irhabi 007
BrotherUmar al-Farouk
Brother:Nidal'Hassan
Brother:BabarAhmed
Brother Sharif:Mahley
Brother FuisaliShahzad

Brother:Walter:Barry Bojul
Brother. Carlos Amante

Brother Muhammad Elessa
Brother Paul Gene Rockwood
Brother:Zachary AdamiChesser
Brother:Shaker: Masri
Brother:Omar: Khadr




How to communicate with us

If you are interested in contributing to this magazine with any skills - be it writing, research, editing,
or advice - you can contact us at any of the email addresses below. We strongly encourage everyone
to use the Asrar al-Mujahideen program to get in touch with us. Please take special precautions
when using the program in order to avoid detection from the intelligence services. Our public key
can be obtained below.

Due to technical difficulties, we
inspirel zine@hotmail.
hesey T;g;h:;@;mr:;.c;?nm have been unable to check our e-
inspire22malahem@fastmail.net mall S fOf some tim e. We Wl” re-

inspire2magazine@yahoo.com
spond to e-mails soon, In Sha’ Allah.

#—Begin/Al-Ekhlaas Network/ ASRAR El Moujahedeen V2.0 Public

Key 2048 bit-— g
pyHAvNeRKLqFHIG+LAShZfEYISJCYB6zeKc5Bq1F5EwjBulyt0 3
9cMIHoSdEVI8hVymwhLsOglzigIHRTfxAQAnIZEWNaZxThl.laRm
/hBmHErTQ6hZFuBignZ1WCEfSNbM7r8iKc0JEkryxIT8jehglo
€2e0/uG35g1cmRudP4eanVKAk@nojeEz3 D1 bD3iKWZNx7HBhE
226Y0tfG8sEb8AYjXvBSEHaRHGO37uwlD8UNguxiRwanbSyEYP
bD1bcaXEfy81IgRNY8XxWaAOwWDZAcIQ9MykglZDaxxk/fBxm+Ni
x+VRQsxDk9BDg60YwahcgqhulyWItz6858NAIHZY2kiZ8bMZP

JOHXAD3I60IWSdKXYLE4Amhwpe0CoigfsDNhwepvawl 0K8R8sZj
3MnIUAWmBhLEX794qGPDB2cPonp3ixIEMddtORSR3sN23bJOLE
/00ZhU9Shav3k0rA4YfT3XoqloeprXucHzXFRX0CCQOAnEQzG
+49YVIYeTPpv/TtHvEoYxbsI31ieOPogM7/rTKXvORRzZFstkxA

#---End Al-Ekhlaas Network ASRAR El Moujahedeen V2.0 Public
Key2048 bit-—
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FEDEX PILOTS ASSOCIATION

GG Kickn Parkovas. Suge S02 s Alerples, TN 38128

ALY T REET R | HRRAT 28

EDEX TRACKING 47901 6400 6444 Foan E9001) T52M05/ 14055 14343
7 ; -l fo'ﬁ]n‘ﬂr:l::'q;x;lzu_n'q
hﬂ].\,‘,‘waﬂ'.lr:llr't_iulni,lwg

VIA FACSIMILE &

Septembaer 20, 2001

Capt. Bruca Cheayer
Federal Express Corporation
Builging C

3131 Demagcrat Road
Memphis, TN 38118

Re Public packaga fracking
Dear Brups,

Buring the last 24-haurs it has been brought o our attentan that package fracking informaticn, a stania in
FedEx customer seryice, may be a source of intelligence gathering for lerrorsts. As you know, the FedEx
website allows customers to track their package by simply inputting an airkill number inio the system or
asking cuslomar service agants on the telephone and at walk-up counters 1o pravide the exacl ‘acation of
iheir package,

Althaugh cur company has orided ifsalf on proviging as much information as possible 1 ils customers,
that service should be reavaluated in ight of the everts of September 11, 2001,

It goas without saying that the biggest threat to our airline operation is the bomb threat Therefore, we
are asking FedEx management to tempceranly suspend that portion of our package tracking saftware that
d=als with the flight segment.

In additian, we have already suggested 1o Captain Duane Woerth and the DOT Fright Stardards and
Certification task force that FAA flight tracking data re longer be distributed to private sector contractors
who rebroadcast that real-time data on the internat We would like your support thraugh yous gavernment
liaisons on this issue, as it is anather traublesamea soyrce of flight tracking data that should no langer be
sermitied in the public arena

These solutiors can be donre in short order, and cost very little ta implement and incraases the safaty of
aur fight crewmambers, -

Thank you far your tme and attention in this matter and | lpok forward Lo working with yau further on the
numeraus securnty issues that afect cur pilcts

Sincarely.

CAA2 A

Capt. David Weth
Presmernt

ey Morman Minata, Secrefary of Transportaiion
Jare Garvey, FAA Administrator
Keith Mears, Wice Chaitmzn FPA Secunty Committes

ME 926
144
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901.492-5205 fax
pac@fedex.com

'rom: Rob Fisher
Sent: Monday, August 05, 2013 3:38 PM
To: PAC (Pilot Admlnlstratxon Center)

Cc: William McDonaid;- Robb Tice; Cmdy Sartain
Subject. Mark Estabrook,

PAC,

Please place Mark Estabrook, 88775, on NOQ UFN.

Thanks,

Rob

FDX 4 - 000508
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&
UNITED STATES DEPARTMENT OF LABOR

OCCUPATIONAL SAFETY AND HEALTH ADMINISTRATION
OFFICE OF ADMINISTRATIVE LAW JUDGES

MARK ESTABROOK,

Complainant,
Case No.: 2014-AIR-00022
Hearing Date: TBA

v.

FEDERAL EXPRESS CORPORATION,

lvww&a.«.ﬁuv&f’

Respondent,

RESPONDENT FEDERAL EXPRESS CORPORATION’S SUPPLEMENTAL
ANSWERS TO COMPLAINANT'S FIRST SET OF INTERROGATORIES

Respondent, Federal Express Corporation (FedEx), by and through counse] and pursuant
to 29 C.F.R. § 18.18, supplements its answers to Complainant’s First Set of Interrogatories in
accordance with Judge Sellers’ August 19; 2015 Qrder as follows:

PRELIMINARY STATEMENT

Respondent has not completed its investigation, discaovery, or analysis of all the facts of
this case and has not completed preparation for trial. Accordingly, all of the following responses.
are provided without prejudice to Respondent's right to further supplement or amend discovery
responses as permitted by the applicable rules, or introduce at trial any evidence that is
subsequently discovered relating to proof of presently known facts and to produce and introduce
all evidence whenever discovered relating to the proof of subsequently discovered material facts,
Moreover, facts, documents and things now known may be imperfectly understood and
accordingly such facts, documents, and things may not be included in the following responses.

Respondent reserves the right to reference, discover or offer into evidence at the time of trial any




and all facts, documents, and things which it does not presently recall but may recall at some
time in the future,

RESPONSES TO INTERROGATORIES

NOQ statiis on or about August 5, 2013.

RESPONSE TO.INTERROGATORY NO. 7: Complainant was placed on NOQ status

on or about August 5, 2013 because he had been referred for examination under Section 15D, of”

the collective bargaining agreement between Respondent and the Air Line Pilots Association,

This Supplement Responses  supersedes

Respondent’s original response, Comp!ainnnt was placed on Administrative NOQ status on or
about August 5, 2013 to facilitate the scheduling of a meeting he requested, The effect of the
placement on Administrative NOQ status was to clear his work schedule and prevent the
scheduling of conflicting activities, Pursuant to Fed, R. Civ. P. 33(d), additional information
responsive to this interrogatory may be obtained from documents previously produced, bates
numbered FDX 4-000021, 23, 49, 72, 90-91, 415, 417, 419421, 448, 456 and 507-508. A
meeting was conducted on or about August 9, 2013. Following that meeting, Todd Ondra
questioned whether Complainant was fit to fly based upon his observations of Complainant
during that meeting. Based on Ondra’s concerns, FedEx exercised its rights under Section 15.D.
of the Collective Bargaining Agreement and referred Compleinant to the Company's
aeromnedical advisor for evaluation. Pending the results of the aeromedical advisor’s evaluation,
Complainant was placed on Company Aeromedical Advisor (“CAMA™) NOQ status. Pursuant
to Fed. R. Civ. P. 33(d), additional information responsive to this interrogatory may be obtained

from Ondra’s meeting notes, which were previously produced at Bates Nos. FDX4-000060-64.

149¢.92



Respectfully submitted,

P. Daniel Riederer '

Federal Express Corporation

3620 Hacks Cross Road, Building B
Memphis, Tennessee 38125
Telephone: (901)434-8556
Facsimile: (901) 434-9279
daniel.riederer@fedex.com

CERTIFICATE OF SERVICE,

[ hereby certify that on October 29, 2014, a copy of the foregoing Respondent Federal
Express Corporation’s Supplemental Answers , to Complainant's First Set of
Interrogatories was served. upon the following via Federal Bxpress overnight letter, postage
prepaid:

Lee Sehanz, Esq.

Sebam, Seham, Meltz & Petersen, LLP
445 Hamilton Avenue, suite 1204
White Plains, NY 10601

Telephone: (914) 997-1346

Facsimile; (914) 997-7125
Email: Ischam@ssmplaw.com

Counsel for Respondent

1132530

150¢-93



YERIFICATION

MaryAnne Miller, being of full age, certifies and states that she is authorized to sign the
foregoing Respondent Federal Express Corporation’s Supplemental Answer to
Complainant’s First Set of Interrogatories and that she has read and knows the contents
thereof; and that the Responses, subject to inadvertent or undiscovered errors, are based upon
and, therefore, limited by, the records and information still in existence, presently recollected,
and thus far discovered in the course of the preparation of these Responses; that consequently,
Respondent reserves the right to amend the Responses if it appears at any time that omissions or
errors have been made therein, or that mare accurate information _is available; that subject to the
limitations set forth thergin, said Responses are true to the best of her knowledge, information,
and belief,

I hereby certify under penalty of perjury that the foregoing statement is true.

MaryAndo Miller ‘
Senior Paralegal Specialist, Labor Relations
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Maryanne Miller '

From: Robb Tice

Sent: Wednesday, August 07, 2013 4:32 PM

To: '‘McTigue, Terry, FDXMEC"; 'Sago, Latasha, FDXMEC'
Ce: Rob Fisher; Cindy Sartain

Subject: RE: Estabrook -- Meeting Date

Terry and Latasha —

To my surprise, Rob Fisher advises that Estabrook told him he doesn’t want ALPA representation at the meeting. Let me
know if you wish to discuss with me.

Robb

From: Robb Tice

Sent: Wednesday, August 07, 2013 4:28 PM
To: 'McTigue, Terry, FDXMEC'

Cc: Rob Fisher; Cindy Sartain

Subject: RE: Estabrook -- Meeting Date

OK. Copying Fisher & Sartain for their info in scheduling. I'll give Latasha a call.

From: McTigue, Terry, FDXMEC [mailto:Terry.McTigue@alpa.org]l
Sent: Wednesday, August 07, 2013 4:18 PM

To: Robb Tice

Subject: RE: Estabrook -- Meeting Date

I will have to check with Latasha as she will be handling.

From: Robb Tice [mailto:rwtice@fedex.com]
Sent: Wednesday, August 7, 2013 4:17 PM

To: McTigue, Terry, FDXMEC
Subject: FW: Estabrook — Meeting Date

Would Friday morning work for you or someone in your office? Rob Fisher is giving your name and phone numbers to

Estabrook if he wants ALPA at the meeting. We can fly Estabrook here on Thursday and get him a hotel room Thursday
night if needed.

From: Robb Tice :

Sent: Wednesday, August 07, 2013 3:54 PM
To: McTigue, Terry, FDXMEC

Subject: Estabrook

Terry — FYl— Rob Fisher is trying to set up a meeting with Estabrook. They have missed each other’s calls. Now looking
at Fri, Mon or Tue. Not sure if any of those days will work or not. Attendees for the Company will be Rob Fisher, me and
Todd Ondra of Corporate Security. '

Robh
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UNITED STATES DEPARTMENT OF LABOR
OCCUPATIONAL SAFETY AND HEALTH ADMINISTRATION
OFFICE OF ADMINISTRATIVE LAW JUDGES

MARK ESTABROOK,

Complainant,
Case No.: 2014-AIR-00022

v. Hearing Date: TBA

FEDERAL EXPRESS CORPORATION,

st Nl Nt Nt St N g N N

Respondent.

RESPONDENT FEDERAL EXPRESS CORPORATION’S RESPONSES TO
COMPLAINANT’S FIRST SET OF INTERROGATORIES

Respondent Federal Express Corporation (FedEx), by and through counsel and pursuant
to 29 CF.R. § 18.18, hereby responds to Complainant’s First Set of Interrogatories to

Respondent FedEx ag follows:
FRELIMINARY STATEMENT

Respondent has not completed its investigation, discovery, or analysis of all the facts of
this case and has not completed Preparation for trial. Accordingly, all of the following responses
are provided without prejudice to Respondent’s right to supplement or amend discovery
responses as permitted by the applicable rules, or introduce at trial any evidence that is
subsequently discovered relating to proof of presently known facts and to produce and introduce
all evidence whenever discovered relating to the proof of subsequently discovered material facts.
Moreover, facts, documents and things now known may be imperfectly understood and
accordingly such facts, documents, and things may not be included in the following responses.

Respondent reserves the right to reference, discover or offer into evidence at the time of trial any
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and all facts, documents, and things which it does not presently recall but may recall at some

time in the future.
RESPONSES TO INTERROGATORIES
Soai oty T INTERROGATORIES

INTERROGATORY NO. 1: Identify each person you have interviewed to obtain facts
relating to the Complaint.

RESPONSE TO INTERROGATORY NO. 1: Respondent objects to Interrogatory No.
1 to the extent in seeks information protected by the attorney-client privilege and attorney work
product doctrine, Without waiver of or prejudice to the foregoing objections, Respondent
identifies the following individuals:

Robb Tice, Lead Counsel, Labor Relations

Phil Tadlock, Senior Attorney, Labor Relations

Cindy Sartain, Senior Paralegal Specialist

Maryanne Miller, Senior Paralegal Specialist

Rob Fisher, Assistant System Chief Pilot

Todd Ondra, MD Aviation & Regional Security

INTERROGATORY NO. 2: Identify each person with first-hand knowledge of any
fact upon which you might rely in defense of the Complaint,

RESPONSE TO INTERROGATORY NO. 2: See Response to Interrogatory No. 1. In

addition, Respondent identifies Manager Fleet Operations Mitch Matheny, Duty Officer Mark
Crook and Senior GOC Specialist Sherrie Hayslett,

INTERROGATORY NO. 3: Identify each person you intend to call to testify in your

case in chief,
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RESPONSE TO INTERROGATORY NO. 3: Respondent has not completed its
preparation for the hearing in this matter and has not yet determined each and every person it

intends to call in the case in chief. Respondent will supplement this response as required.

INTERROGATORY NO. 4: Identify each person you might call to testify in your

rebuttal case.

RESPONSE TO INTERROGATORY NO. 4: Respondent has not completed its

preparation for the hearing in this matter and has not yet determined each and every person it

intends to call in the case in chief. Respondent will supplement this response as required.

INTERROGATORY NO. 5: Identify the custodian of any recorded conversations in

which the Complainant was a party relating to the Laredo Departure referenced in paragraphs 4

through 8 of the Complaint.

RESPONSE TO INTERROGATORY NO. 5: With respect to the Laredo Departure

referenced in Paragraphs 4 through 8 of the Complaint, copies of the recorded conversations
were retrieved and preserved shortly after the events in question. The custodian of these
recordings is Michael McAfee, Manager Global Ops Control. Copies of the recorded

conversations are also currently maintained by the legal department.

INTERROGATORY NO. 6: Identify any persons involved in the decision to place the

Complainant on not qualified (NOQ) status on or about August 5, 2013.

RESPONSE TO INTERROGATORY NO. 6: Respondent identifies the following

individuals, who may be contacted through undersigned counsel:
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Robert Fisher
William McDonald
Todd Ondra

Robb Tice

INTERROGATORY NO. 7: State the reasons why the Complainant was placed on
NOQ status on or about August 5, 2013.

RESPONSE TO INTERROGATORY NO. 7: Complainant was placed on NOQ status
on or about August 5, 2013 because he had been referred for examination under Section 15.D. of

the collective bargaining agreement between Respondent and the Air Line Pilots Association.

INTERROGATORY NO. 8: Identify all efforts made to preserve recorded
conversations between FedEx GOCC, the Flight Duty Officer and the Complainant on April 10,
2013, and record conversations between the Complainant and Manager of A300/310 Fleet
Operations, Captain Rob Fisher on August 9, 2013.

RESPONSE TO INTERROGATORY NO. 8: With respect to the April 2013

conversation referred to in Interrogatory No. 8, copies of the recorded conversations were
retrieved and preserved shortly after the events in question. Copies of the recorded
conversations are currently maintained by the legal department. With respect to the August 9,
2013 conversation referred to in Interrogatory No. 8, after reasonable investigation Respondent is

unaware of any recorded conversation between Complainant and Fisher.
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INTERROGATORY NO. 9: Identify any persons who prepared or assisted in the

preparation of your answers to any of these interrogatories.
RESPONSE TO INTERROGATORY NO. 9: Maryanne Miller, Senior Paralegal
Specialist, Labor Relations; Robb Tice, Lead Counsel, Labor Relations; Phil Tadlock, Senior

Attorney, Labor Relations.

INTERROGATORY NO. 10: With respect to any denial in response to the Requests

for Admissions below, identify the person you intend to call to testify to support your denial.
RESPONSE TO INTERROGATORY NO. 10: With respect to Request No. 6,
Respondent intends to call Complainant and Rob Fisher. With respect to Request No. 7,
Respondent intends to call Complainant, Rob Fisher, Robb Tice and/or Todd Ondra. With
respect to Request No. 8, Respondent intends to call Complainant, Rob Fisher, Robb Tice and/or
Todd Ondra. With respect to Request No. 9, Respondent intends to call Complainant, Rob
Fisher, Robb Tice and/or Todd Ondra. With respect to Request No. 10, Respondent intends to
call Complainant, Rob Fisher, Robb Tice and/or Todd Ondra. With respect to Request No. 11,
Respondent intends to call Complainant, Rob Fisher, Robb Tice and/or Todd Ondra. With

respect 10 Request No. 16, Respondent intends to call Robb Tice.

INTERROGATORY NO. 11: Identify all efforts made by you to identify the individual

posting as Mayday Mark after August 5, 2013.
RESPONSE TO INTERROGATORY NO. 10: Respondent objects to Interrogatory
No. 11 on the grounds that it seeks information not relevant to this matter nor reasonably

calculated to lead to the discovery of admissible evidence. Without waiver of the foregoing
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objections, Respondent states that, upon learning of the postings, Robb Tice printed copies of

them. During the meeting with Complainant on August 9, 2013, Tice asked Complainant if he

were the individual posting messages under the name “Mayday Mark.” Complainant denied

making the postings, and Tice made no further inquiry of Complainant. No further investigation

was done.

Respectfully submitted,

s/ David P. Knox
David P. Knox (TN Bar No. 020162)

Federal Express Corporation

3620 Hacks Cross Road, Bldg. B - 3d FI,

Memphis, Tennessee 38125
Telephone: (901) 434-6286
Facsimile: (901) 434-9279

david.knox@fedex.com
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I hereby certity that on October 29, 2014, a copy of the forcgoing Respondent Federal
Express Corporation’s Responses to Complainant’s First Set of Interrogatories was served

CERTIFICATE OF SERVICE

upon the following via email and Federal Express overnight letter, postage prepaid:

1084903

Lee Scham, Esq.

Seham, Seham, Meltz & Petersen, LLP
445 Hamilton Avenue, suite 1204
White Plains, NY 10601

Telephone: (914) 997-1346

Facsimile: (914) 997-7125

Email: Isecham@ssmplaw.com

s/ David P. Knox

David P. Knox
Federal Express Corporation
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VERIFICATION

MaryAnne Miller, being of full age, certifies and states that she is authorized to sign the
foregoing Respondent Federal Express Corporation’s Responses to Complainant’s First Set
of Interrogatories and that she has read and knows the contents thereof, and that the Responses,
subject to inadvertent or undiscovered errors, are based upon and, therefore, limited by, the
records and information still in existence, presently recollected, and thus far discovered in the
course of the preparation of these Responses; that consequently, Respondent reserves the right to
amend the Responses if it appears at any time that omissions or errors have been made therein, or
that more accurate information is available; that subject to the limitations set forth therein, said
Responses are true to the best of her knowledge, information, and belief,

I'hereby certify under penalty of perjury that the foregoing statement is true.

(\\j\ (ot é\‘\&u

MaryAngé Miller
Senior Paralegal Specialist, Labor Relations
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CAPT Rob Fisher FLT CAPT for Airbus Jan 2011 to March 14
4/30/2014

NOQ happens once per month | would say. That is pretty common. Psyc issues once that | {need it?]

If company has a reasonable cause to believe psych issues we can send a pilot for evaluation.
Repayment agreement. Comp and CP doc agreed on 3rd doc agreement.

First learned fram Rob Tice and Bill McDonald. Got a {illegible] letter. We decided to talk to him. We got
together and he told us his concerns. We talked about two areas. One was about tracking issue. One
was about Auburn Calloway. The meeting was very short. He was placed back on FLT Status.

Knowing what | know as a flight mgr, there was no reason to keep him off FLT Status. The copriate Sec.
guy left before meeting was over. In hindsight we probably shouid have kept him off FLT Status and
conferred with Todd Ondra rather than make the decision an our own.

Todd Ondra called us back and told us he had to have a 15D psyc.

Rob Tice. Todd called me and said what concerned him was reference to Auburn Calloway and al Qaeda.

1 acknowledged since this was safety and security, they had a stake in say of a 15D referral.

We consult with Harvey Watt in ATL for Medical. It keeps flight ops from knowing personal medical
information and personal intimate information.

Rob called us and gave us the news. | had to make the difficult call to Mr. Estabrook. | was not
completely convinced. | take up to my people. | called Mark and told him in the interest of caution he
had to be placed back on NOQ. He was very upset. | [wrote?] everything and sent it all to Rob Tice.

May 2013 | brought Mark in and counseled him about the weather incident.

We tell him when to be at work. He tells us when he is going to move the airplane.

) did not know Mark filed a whistleblower complaint until you just told me.

Todd Ondra had no idea he filed a whistleblower complaint for the weather incident. He had no reason
to know.

No knowledge of previous concerns raised in 2002 as he claimed.

) am responsibly for 950 pilots. He was another guy in the crowd.
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We have 4,500 pilots now. Absolutely no pilot or any other employee for that matter should believe
they can just make a phone call and expect Fred Smith to call him over a security issue.

| think we exercised considerable restraint in that we did not have him go through another 15D. Who
goes to a place [illegible] was in going on and not being paid to do so. And places himself in the [illegible]
of danger? WE still have an obligation to his safety.

He flew two trips before we knew what kind of injuries he had. Being under anesthesia, surgery would
require him to be cleared by his AME.

As of now he is back on the line and flying.
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ALAN ARMSTRONG
ATTORNEY AT LAW
2000 CHAMBLEE-TUGKER ROAD
BUILDING &, SUITE 060
(770) 451-0818 ATLANTA, GEORGIA B30OB41 alan@alansrmstconglaw.com
¥AX (770) 451-0817 www.alanarmstronglaw.com

August 20, 2013

Via Email
rwtice@fedex.com
Robert Tice, Esq. James H. Ferguson, Esq.
Lead Counsel - Labor Relations Law General Counsel
FedEx Corporation FedEx Corporation
3620 Hacks Cross Road 3620 Hacks Cross Road
Memphis, TN 38125 Memphis, TN 38125

Re:  Captain Mark Estabrook
Dear Mr. Tice:
We are in receipt of your letter dated August 16, 2013,

This letter will serve to inform you of my client’s intention to proceed with an AIR-21
action pursuant to 49 U.S.C. §42121. This letter shall also serve as a formal grievance pursuant
to Section 20 of the Collective Bargaining Agreement (CBA) based on the Company’s violation
of Captain Estabrook’s rights under Sections 15.D and 15.G of the CBA. Pursuant to Section
20.C of the CBA, Captain Estabrook hereby demands that the Company provide him “as soon as
practicabie” with the names of all witnesses and copies of all documentary information
(including all electronic documents and correspondence) that have been, or may be, used to
establish a reasonable basis for suspecting that Captain Estabrook is currently suffering from an
impairment that would prevent him from performing his duties as a pilot — including, but not
limited to, the highlighted postings of “Mayday Mark” that the Company brought to the meeting
of August 9, 2013.

Protected Activity

We will first briefly address the disingenuous argument contained in your letter of
August 16, 2013, that Captain Estabrook has not engaged in protected activity.

Captain Estabrook is a professional pilot whose first objective has been the safe operation
of Company aircraft. His service on the FedEx ALPA Security Committee, Secretary of
Transportation Mineta’s emergency ad hoc 9/11 Committee, his expressed concerns over the
Company’s handling of its flight and cargo operations are both well-known and documented.
Due to the Company’s countervailing interests in meeting its schedule and ensuring profitable
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Robert Tice, Esq.
August 20, 2013
Page 2

operation, Captain Estabrook’s focus on safety has repeatedly placed him in conflict with FedEx
management.

In terms of recent events, on April 10, 2013, Captain Estabrook refused to depart on a
FedEx flight because of a severe and solid line of thunderstorms between his departure airport,
Laredo (LRD), and scheduled arrival airport of Memphis (MEM). In retaliation for his safety-
based determination as Pilot-in-Command, as defined by the Company’s own Flight Operations
Manual (FOM), and Federal Aviation Regulations (FARs), FedEx commenced disciplinary
proceedings against Captain Estabrook. This retaliation caused Captain Estabrook to file AIR-21
Complaint No. 861872 with the United States Department of Labor on April 29, 2013. When the
Company subsequently terminated its disciplinary proceedings, Captain Estabrook, being non-
litigious in nature, withdrew his AIR-21 action.

Captain Estabrook’s zealous advocacy of safety over schedule no doubt left a bitter taste
in the mouth of the Company’s legal department. This resentment appears to have substantially
motivated the threats of psychiatric and medical evaluation, based on shifting pretextual
rationales, discussed further below. Nevertheless, federal law strictly prohibits such retaliatory
action where an employee:

...has filed, caused to be filed, or is about the file (with any knowledge

of the employer) or cause to be filed a proceeding relating to any violation or
alleged violation of any order, regulation, or standard of the Federal Aviation
Administration or any other provision of Federal law relating to air carrier
safety under this subtitle [49 USCS §40101, et seq.] or any other law of the
United States.

49 U.S.C. §42121(a)(2). The temporal proximity of Captain Estabrook’s protected activity under
§42121(a)(2) to the recent threats of psychiatric/medical evaluations, standing alone, establish a
prima facie case of discriminatory motive.

Still more recently, on August 9, 2013, Captain Estabrook sought to bring to the
Company’s attention that FedEx’s policy of giving live tracking information relating to packages
in transit would, albeit inadvertently, facilitate and maximize the criminal destruction of cargo,
aircraft, and human lives, by granting terrorists the ability to carefully select the time of
detonation. You letter of August 16 seeks to preserve FedEx’s ability to retaliate against
employees’ raising these issues by suggesting that FedEx has no affirmative legal obligation to
minimize the potential for such terrorist activity. This disturbing piece of sophistry must be laid
to rest.
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Robert Tice, Esq.
August 20, 2013
Page 3

Federal law establishes the duty of every air carrier to:

Provide for the safety of persons and property traveling on flights
provided by the aircraft operator against acts of criminal violence
and air piracy, and the introduction of explosives, incendiaries, or
weapons aboard an aircraft.

49 CFR §1544.207(c)(1). This federal aviation safety standard, as it relates to cargo carriers, is
reiterated in the following terms:

Each aircraft operator operating under a full program or a full all-cargo
program must use the procedures in its security program to control cargo that it
accepts for transport on an aircraft in a manner that:

(1) Prevents the carriage of any unauthorized person, and any unauthorized
explosive, incendiary, or other destructive substance or item in cargo
onboard an aircraft.

49 CFR §1544.205(c). Under federal law, the carrier’s objective is “fo prevent or deter the
carriage of any unauthorized persons, and any unauthorized explosives, incendiaries, and other
destructive substances or items in cargo onboard an aircraft. 49 CFR §1544.205(a) (emphasis
supplied). Under FedEx’s federal mandated security program, Captain Estabrook, as an in-flight
security coordinator, is directed: if you see something, say something. 49 CFR §§1544.101, et
seq.

It cannot be disputed that the meeting of August 9, 2013 was scheduled in response to
Captain Estabrook’s stated position that the Company’s live package and flight tracking practice
had the unfortunate result of encouraging terrorists to view FedEx as a particularly effective
means of utilizing explosive, incendiary and other destructive devices by placing in the terrorists’
hands the ability to select the most optimum timing for detonation. The conclusion that a
Company policy that encourages the use of FedEx as a terrorist vehicle violates the carrier’s
federal legal obligation to prevent and/or deter the carriage of destructive devices appears to be
compelled by the plain language of the regulations. At minimum, this conclusion may arise from
a good faith reading of the retaliatory language. In either case, the suggestion implicit in your
August 6™ letter that Fed Ex could retaliate with impunity against a person raising these safety
issues is misplaced. 49 U.S.C. §42121(a).

We are also of the opinion that FedEx’s retaliatory action in response to a good faith effort by an
in-flight coordinator to identify objects in the carrier’s security program may violate the
Company’s obligations under §1540.105 [“No person may: (1) Tamper or interfere with,
compromise, modify, attempt to circumvent, or cause a person to tamper or interfere with,
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Robert Tice, Esq.
August 20,2013
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compromise, modify, or attempt to circumvent any security system, measure, or procedure
implemented under this subchapter.

Retaliatory Action

As discussed at greater length in our letter to you dated August 13, 2013, Captain
Estabrook presented his safety concerns at a meeting August 9, 2013, ostensibly scheduled for
that purpose. The recitations in your letter of August 16, 2013, about the events of August 9,
2013 are inaccurate and incomplete. During the meeting of August 9, 2013, you asserted
Captain William McDonald, FedEx Managing Director/System Chief Pilot, believed and
reported to you that my client was “Mayday Mark.” You then explained to my client that you
were obligated to explore whether my client was “Mayday Mark.” Management representatives
made no response to Captain Estabrook’s safety concern other than to pepper him with questions
concerning his health,

The sole rationale proffered by the Company for these health injuries was the attribution
to Captain Estabrook of internet communications by a purported FedEx pilot posting under the
sobriquet “Mayday Mark.” Management representatives had in their possession numerous pages
of highlighted postings and asked pressing questions concerning their contents, including
references to a transient ischemic attack. During the entire course of the August 9™ meeting, the
Company raised no other basis for questioning Captain Estabrook’s medical status.

Captain Estabrook denied that he was “Mayday Mark” and the Company’s August 16"
letter confirms FedEx’s abandonment of its efforts to ascribe these postings to Captain
Estabrook. Not surprisingly, Captain Rob Fisher, Manager Fleet Operations — A300/310,
advised Captain Estabrook at the end of the meeting that he would be returned to flying status,

Notwithstanding the utter implosion of the “Mayday Mark” postings as a rationale for
subjecting Captain Estabrook to his removal from flying status and psychiatric/medical
evaluation, Captain Estabrook was subsequently telephoned and informed by Captain Fisher that
“FedEx Security insisted that his flying status remain suspended until he submitted to a
psychiatric evaluation.” When my client asked Captain Fisher why Security was asking for this
evaluation, after it had been determined earlier in the day that he was being returned to flying
status, Fisher responded “all they said was is you know too much.” Your August 16™ letter also
demands that Captain Estabrook submit to a medical evaluation, but provides no explanation for
this demand. And then again in a separate letter dated August 16, 2013, and delivered to my
client on August 19, 2013, Captain Fisher directed Captain Estabrook to contact Dr. Thomas
Bettes regarding a medical appointment no later than Wednesday, August 21, 2013, leaving little
time to consult with his legal counsel. Captain Fisher claims in the same letter that FedEx has a
“reasonable basis™ to direct the medical exam, but does not provide the source or justification of
that basis or identify the alleged impairment as required by the Collective Bargaining
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Robert Tice, Esq.
August 20, 2013
Page 5

Agreement. Captain Estabrook is in possession of a current and valid FAA First Class Medical
Certificate, which was submitted to the Company in a timely fashion as per the CBA.

On its face, the Company’s actions and demands constitute discriminatory action in
response to protected activity under AIR-21.

Contract Violations

Section 15.D provides that specified management representatives may direct a pilot to contact or
see the Company’s aeromedical advisor if the Company has a “reasonable basis” to question the
pilot has an impairment to this ability to perform duties as a pilot. A medical evaluation may
only be directed by the aeromedical advisor and only after a meeting with the pilot. Section
15.G provides Flight Management (or anyone other than the Company aeromedical advisor) may
not require a pilot to submit to a psychological or psychiatric examination.”

The Company sought to compel psychiatric/medical evaluation based on the “Mayday
Mark” postings. Now that this justification has been exposed as pretextual, the Company seeks
to demand said evaluation without any stated basis whatsoever — reasonable or unreasonable,
Moreover, demands for the psychiatric/medical evaluation appear to be emanating from Labor
Relations, Flight Management, and Security — anywhere but from the acromedical advisor after a
meeting with Captain Estabrook.

The CBA states clearly that management may only direct the pilot to see the Company
acromedical advisor and that this directive may issue if, and only if, it has a “reasonable basis”
for believing that a pilot is suffering from an impairment. Thus, the Company’s actions
constitute a violation of the CBA, including, but not limited to, Sections 15.D and 15.G. We
hereby grieve the Company’s actions and request that the Company cease and desist from its
actions in violation of the CBA and provide Captain Estabrook with make whole relief, i.e.,
immediate return to flight status and withdrawing the request for a medical evaluation of Captain
Estabrook,

If the Company intends to press forward with its demands for a psychiatric/medical
evaluation, we hereby request that it provide a written explanation of its “reasonable basis” for
suspecting that Captain Estabrook is suffering from an impairment and identify the witnesses and
the documentary information (including all electronic documents and correspondence on which
it relies, including, but not limited to those emails from and between Captain William McDonald
and Captain Robert Fisher, FedEx Security personnel, FedEx Legal Departraent and all FedEx
management copied in the correspondence involving Captain Mark Estabrook’s actions this
calendar year). This documentation should include all audiotapes involving Captain Estabrook,
the FedEx Duty Officer, the Global Operations Control Center and FedEx management relating
to the above referenced incident of April 10, 2013, as well as all audio tape recordings made on
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Robert Tice, Esq.
August 20, 2013
Page 6

recorded telephone lines among FedEx management referencing or in discussion about Captain
Mark Estabrook during this calendar year.

Notwithstanding the foregoing, Captain Estabrook will comply with the Company’s
request for a medical examination, but he is doing so under protest and reserving all of his legal
rights and rights under the Collective Bargaining Agreement.

Please respond to this letter at your earliest convenience.

Best regards,

Alan Armstrong ~7 \
AAKjw /
Enclosure -
Ce:  Rob Fisher, Fleet Captain — Airbus Aircraft -

Todd Ondra, Director of Corporate Security
Captain William McDonald, System Chief Pilot
Terrence McTigue, Esq., ALPA

Lee Seham, Esq.
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SEHAM, SEHAM, MELTZ & PETERSEN, LLP

ATTORNEYS AT LAW
445 HAMILTON AVENUE, SUITE 1204
WHITE PLAINS, NEW 'YORK 10601
TEL: (914) 997-1346
FAX: (914) 997-7125

ssmplaw(@ ssmplaw.com
www.ssmplaw.com

August 27,2013

Via Email
rwtice@fedex.com

" Robert Ti 1ce Esq.
‘Lead Counsel - Labor Relations Law

Federal Express Corporation
3620 Hacks Cross Road
Memphis, TN 38125

Re:  Captain Mark Estabrook

I

Dear Mr, Ticé:

We are in receipt of your letter dated August 23, 2013. Qur firm is working as counsel with Mr.
Alan Armstrong in représenting Captain Estabrook with respect to this matter,

It strikes us more than a little disingenuous that the Company would correspond with Captain
Estabrook’s legal counsel concerning his purported need for a mental health evaluation, but not
accept a grievance submitted by the same counsel on Captain Estabrook’s behalf. In our view,
such legal obfuscation is inconsistent with the carrier’s obligation to make “every reasonable

-...effort” to resolve contract disputes-with its-employees in a “prompt-and orderly” manner. -45..

U.S.C. §§ 151a;.152, First. Although we do not believe that any impartial arbitrator would lend
credence to the technical objection you have raised, Captain Estabrook will submit to the
Company a letter with his signature confirming that the grievance dated August 20, 2013, was
submitted by Mr. Armstrong pursuant to Captain Estabrook’s directive.

We again demand that the Company disclose the “reasonable basis” upon which it relied for the
purpose of compelling Captain Estabrook to subrmt to a referral to the aeromedical advisor under
§ 15.D oI the CBA.

i
We also reiterate Captain Estabrook’s demand that the Company provide him “as soon as
practicable” with the names of all witnesses and copies of all documentary information
(including all electronic documents, audiotapes, and correspondence) that have been, or may be,
used to establish a reasornable basis for suspecting that Captain Estabrook is currently suffering
from an impairment that would prevent him from performing his duties as a pilot — including, but

FDX 4-000103
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SEHAM, SEHAM, MELTZ & PETERSEN, LLP

Robert Tice, Esq. )
August 27, 2013 ‘ '
Page 2 ‘ '

not limited to, the highlighted postings of “Mayday Mark” that the Company brought to thc
meeting of August 9, 2013,

We further demand that the Company provide to us all communications-sent to medical
professionals concerning Captain Estabrook’s purported condition, including all communications
used to initiate or direct the mental health evaluation of Captain Estabrook. |

It is abundantly clear to us that the Company has trampled on Captain Estabrook’s contractual
- and federal legal rights. - All electronic data relating to this matter must be preserved..... . .. .

In an attempt to defuse this situation, please consider the attached letters from two highly
qualified acromedical examiners who both affirm that Captain Estabrook is medically qualified
for flight.

Finally, Captain Estabrook respectfully requests a response to the security issues that he has
raised. ’

Please respond to this letter at your earliest convenience.
" Sincerely
2T

ee Seham

‘-“—“"—'—"“~cc:"'-'Eaptain‘Rob'Fi'sher; Fleet-Captain = Airbus Aircraft— o e e o SR

Todd Ondra, Director of Corporate Security

Captain William McDonald, System Chief Pilot
Captain Jim Bowman, Vice President, Flight Operations
Terrence McTigue, Esq., ALPA '

Alan Armstrong, Esg.
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UNITED STATES DEPARTMENT OF LABOR
OCCUPATIONAL SAFETY AND HEALTH ADMINISTRATION
OFFICE OF ADMINISTRATIVE LAW JUDGES

MARK ESTABROOK,

Complainant,
Case No.: 2014-AIR-00022

v. Hearing Date: TBA

FEDERAL EXPRESS CORPORATION,

Respondent.

RESPONDENT FEDERAL EXPRESS CORPORATION’S RESPONSES TO
COMPLAINANT’S FIRST REQUESTS FOR ADMISSIONS

Respondent Federal Express Corporation (FedEx), by and through counsel and pursuant
t0 29 C.F.R. § 18.20, hereby responds to Complainant’s First Requests for Admissions to

Respondent FedEx as follows:
PRELIMINARY STATEMENT

Respondent has not completed its investigation, discovery, or analysis of all the facts of
this case and has not completed preparation for trial. Accordingly, all of the following responses
are provided without prejudice to Respondent’s right to supplement or amend discovery
responses as permitted by the applicable rules, or introduce at trial any evidence that is
subsequently discovered relating to proof of presently known facts and to produce and introduce
all evidence whenever discovered relating to the proof of subsequently discovered material facts.
Moreover, facts, documents and things now known may be imperfectly understood and
accordingly such facts, documents, and things may not be included in the following responses.

Respondent reserves the right to reference, discover or offer into evidence at the time of trial any




and all facts, documents, and things which it does not presently recall but may recall at some
time in the future.

RESPONSES TO REQUESTS FOR ADMISSIONS

REQUEST NO. 1: That Complainant has been employed by you since 1989.
RESPONSE TO REQUEST NQ. 1: Admitted.

REQUEST NO. 2: That you have never terminated Complainant.

RESPONSE TO REQUEST NO. 2: Admitted.

REQUEST NO. 3: That you have never suspended Complainant without pay.

RESPONSE TO REQUEST NO. 3: Admitted.

REQUEST NO. 4: That prior to 2013, you have not imposed any discipline on

Complainant.

RESPONSE TO REQUEST NO. 4: Admitted.

REQUEST NO. §: That Complainant’s immediate supervisor in 2013 was Captain Rob

Fisher.

RESPONSE TO REQUEST NO. 5: Admitted.
REQUEST NO. 6: That on August 9, 2013, in response to Complainant’s question as to

why he was being required to submit to a psychiatric examination, Captain Rob Fisher siated to

the Complainant: “all they said was that you know too much.”
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RESPONSE TO REQUEST NO. 6: Denied. Captain Fisher has no recollection of

making any such statement to Complainant.

REQUEST NO. 7: That the reason for placing Captain Estabrook on NOQ status on or
about August 5, 2013, was that you suspected him of being the individual identified as Mayday

Mark.

RESPONSE TO REQUEST NO. 7: Denied.

REQUEST NO. 8: That at your meeting with the Complainant on August 9, 2013, the

Complainant referenced the fact that his military service included the tracking of Soviet aircraft.

RESPONSE TO REQUEST NO. 8: Denied as written. See Ondra’s notes and

summary of conversation, which summarizes the information discussed.

REQUEST NO. 9: That at your meeting with the Complainant on August 9, 2013, the
Complainant stated his belicf that the Respondent’s practice of providing up-to-date package
tracking information facilitated and maximized the criminal destruction of cargo, aircraft and

human lives by granting terrorists the ability to carefully select the time of detonation.

RESPONSE TO REQUEST NO. 9: Denied as written. See Ondra’s notes and

summary of conversation, which summarizes the information discussed.

REQUEST NO. 10: That at your meeting with the Complainant on August 9,2013, the

Complainant stated his belief that Respondent’s practice of providing up-to-date package

tracking information had the result of encouraging terrorists to view the Respondent as a
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particularly effective means of utilizing explosive, incendiary and other destructive devises by
placing in the terrorists’ hands the ability to select the most optimum timing for detonation.

RESPONSE TO REQUEST NO. 10: Denied as written. See Ondra’s notes and

summary of conversation, which summarizes the information discussed.

REQUEST NO. 11: That at your meeting with the Complainant on August 9, 2013, the

Complainant expressed an interest in improving the Respondent’s security.

RESPONSE TO REQUEST NO. 11: Denied as written. See Ondra’s notes and

summary of conversation, which summarizes the information discussed.

REQUEST NO. 12: That Mr. Fred Smith, Chairman and Executive Officer of FedEx

Corporation, is commonly referred to by your pilots by the single name “Fred.”

RESPONSE TO REQUEST NO. 12: Respondent is without knowledge or information
sufficient to form a belief about the truth of the contention in Request No. 12 and therefore can

neither admit nor deny same.

REQUEST NO. 13: That the Complainant served as the Security Chairman of the

FedEx Pilots Association (FPA), which was the certified labor representative of the FedEx pilots

from 1996 to 2002.

RESPONSE TO REQUEST NO. 13: Respondent is without knowledge or information
sufficient to form a belief about the truth of the contention in Request No. 13 and therefore can

neither admit nor deny same.
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REQUEST NO. 14: That, in his capacity as Security Chairman of the FPA, the
Complainant requested that Respondent cease publishing package tracking information on the
grounds that such publication would give potential terrorists assistance that would facilitate
timing the detonation of bombs or incendiary devices.

RESPONSE TO REQUEST NO. 14: Respondent is without knowledge or information
sufficient to form a belief about the truth of the contention in Request No. 14 and therefore can

neither admit nor deny same.

REQUEST NO. 15: That, in his capacity as Security Chairman of the FPA, the
Complainant met with FedEx Express COO Bill Logue in 2002 and expressed the Complainant’s
concern that the publication of real-time tracking information in the aftermath of the 9-11
terrorist attacks was the equivalent of providing valuable intelligence to the enemy.

RESPONSE TO REQUEST NO. 15: Respondent is without knowledge or information
sufficient to form a belief about the truth of the contention in Request No. 15 and therefore can

neither admit nor deny same.

REQUEST NO. 16: That, prior to December 4, 2013, you declined to respond to the
repeated requests of the Complainant and his legal counsel to provide the “reasonable basis” for
the Respondent’s directive that Complainant submit to psychiatric evaluation,

RESPONSE TO REQUEST NO. 16: Denied. Respondent provided written responses

to Complainant’s counsel explaining the basis for its decision. Upon information and belief,

Complainant and his counsel are already in posscssion of these written responses. Additionally,
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see documents produced in response to Complainant’s Request for Production of Documents,

specifically correspondence between Respondent and attorney Alan Armstrong.

REQUEST NO. 17: That your placement of the Complainant on NOQ status on August

5, 2013, resulted in the Complainant’s loss of flight privileges and overtime opportunities.

RESPONSE TO REQUEST NO. 17: Respondent can neither admit nor deny Request

No. 7. Respondent admits Complainant was restricted from flying FedEx aircraft in any

capacity while on NOQ status. However, whether NOQ status resulted in the loss of overtime

opportunities is purely speculative.

Respectfully submitted,

s/ David P. Knox
David P. Knox (TN Bar No. 020162)

Federal Express Corporation

3620 Hacks Cross Road, Bldg. B ~ 3d FI.

Memphis, Tennessee 38125
Telephone: (901) 434-6286
Facsimile: (901) 434-9279

david knox@fedex.com
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[ hereby certify that on October 29, 2014, a copy of the foregoing Respondent Federal
Express Corporation’s Responses to Complainant’s First Requests for Admissions was
served upon the following via email and Federal Express overnight letter, postage prepaid:

1084971

CERTIFICATE OF SERVICE

Lee Seham, Esq.

Seham, Seham, Meltz & Petersen, LLP
445 Hamilton Avenue, suite 1204
White Plains, NY 10601

Telephone: (914) 997-1346
Facsimile: (914) 997-7125

Email: Ischam@ssmplaw.com

s/ David P. Knox

David P. Knox
Federal Express Corporation
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Express
Tel. No. (9011 434-6286
Fax No. (901) 434-9271

January 15, 2015

Via Email and FedEx Delivery

Lee Seham
Seham, Secham, Meltz & Petersen, LLP
445 Hamilton Avenue, Suite 1204

White Plains, NY 10601
Re:  Mark Estabrook v. Federal Express Corporation
Case No. 2014-AIR-00022
FedEx No. 60-14499

Dear Counse]:

This letter is in response to your earlier correspondence regard Federal Express
Corporations’ responses to your discovery requests. [ apologize for the lengthy delay in getting
this response to you. For the reasons set forth herein, FedEx believes jts responses were
adequate.

Requests for Admissions

REA6: The Request has been fully und adequately answered. FedEx is unuware of the existence
of yny tape recordiny ot the telephone call in question. ér uf umy “pulivy of taping and retaining
televonterendes with jts pilots) Fedlix has no recording 0f the conversation in question to
review. If you have a recording of the telephone call in question. please produce a copy (as
requested in FedEx's discovery requests) and FedEx will review the nvordir g with Captain
Fisher, as appropriate,

RFA 8- 1]: FedEx reiterates that it denies the requests as written, FedEx admits Complainant
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Lec Seham
Janvary 15, 2015
Page 2

FedEx denies, however, that Complainant used the precise language and terminology set forth in
the requests for admission, which is what FedEx was asked to admit, For instance, FedEx does
not admit that Complainant said FedEx’s “practice of providing up-to-date package tracking
information facilitated and maximized the criminal destruction of cargo, aircraft and human lives
by granting terrorists the ability to carefully select the time of detonation,” as set forth in Request
No. 9. Likewise, FedEx does not admit that Compleinant said FedEx's “practice of providing
up-to-date package tracking information had the result of encouraging terrorists to view the
Respondent as a particularly effective means of utilizing explosive, incendiary and other
destructive devises by placing in the terrorists® hands the ability to select the most optimum
timing for detonation,” as set forth in Request No. 10. Consequently, FedEx's denials of the
requests “as written” is entirely appropriate. Further, FedEx has specifically referrcd
Complainant to the notes of Todd Ondra (located at FDX 4 — 000060 ~ 64) for a summary of the
conversation.

RFA13: FedEx has properly responded to this request, as it is without knowledge or information
regarding the truth of the request. As an initial maiter, whether or not Complainaut held a
position with the FedEx Pilots Association (FPA) at some undefined time between 1996 and
2002 is totally irrelevant to this cause, and there has never been any allegation or suggestion that
Complainant’s involvement or noninvolvement with the FPA had any bearing on this case
whatsoever. Additionally, the FPA was an organization that was separate and distinct from
FedEx, and FedEx has no obligation to determine what position, if any, Complainant held with
that organization.

Interrogatories

INT3 and INT4: FedEx has properly responded to these requests as, at this point, it has not
decided whom it will call as witnesses. As noted, FedEx will supplement these responses as
required. Further, FedEX reserves the right to call any witness identified by either party.

INT7: Complainant was placed on NOQ status on or about August 5, 2013 to facilitate
scheduling the meeting he had requested as soon as practical, and Complainant expressed his
understanding of this. As is clear from his notes (FDX 4 — 000060 — 64), Todd Ondra questioned
whether Complainant was fit to fly based upon his observations during the meeting. Based upon
Ondra’s concerns, FedEx exercised its rights under Section 15.D. of the collective bargaining
agreement and referred Complainant to the aeromedical advisor for evaluation. Pending the
results of the acromedical advisor’s evaluation, Complainant was placed on NOQ status,

Requests for Documents

Regl: FedEx will not produce any documents withheld on the basis of attorney-client privilege
or the work product doctrine. Your contention that the production of Todd Ondra’s notes,
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January 15, 2015
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marked as personal and confidential (documents Bates labeled FDX 4 - 000060 — 64) constitutes
waiver of any and all privilege related to the entire process is misplaced. First, Mr, Ondra is not
an attoney for FedEx. As noted in response to Interrogatory No. 1, Mr. Ondra is a Managing
Director of Aviation and Regional Security. He was not working in, agy capacity as an atturney
during Complainant’s interview. Further, the documents you have identified are not attomey-
client communications or attorney work product. They are simply Mr. {ndra’s handwritien
notes and his typewritten summary of the meeting. Although Mr. Ondra marked them as
personal and confidential, this does not impute atorney-client privilege and/or work product
protection to the documents. Thus, they were produced. Their production is wholly insufficient
to waive applicable privileges to communications and other documents prepared by company
attorneys in relation to this matter,

Additionally, your characterization of Mr. Tice’s role in this matter is incorrect and unsupported
by the record. Mr. Tice, a company attorney, attended the meeting Complainant requested and,
in the course of that meeting, asked Complainant whether he was “Mayday Mark.”
Documentation related to that involvement has been produced. While he was involved in the
process, he was not “actively involved in the investigation of the Complainant’s physical and
mental health status” nor did he “play[] a leading role in the interrogation of the Complainant.”
The record simply contains no evidence of this. His mere participation in the meeting is wholly
insufficient to waive any and all privileges and protections to any and all legal advice Mr. Tice
may have provided the company.

Reg6: FedEx reiterates and incorporates by reference its objections set forth in its original
response to Request No. 6. Based upon the additional information provided in your letter, FedEx
has located three additional telephone calls related to the Laredo incidents. Copies of these calls
are included on the attached CD,

Req7: FedEx reiterates and restates the objections raised in its original response. As an initial
matter, the existence or non-existence of documents related to knowledge of terrorist
organizations targeting the operations of cargo aircraft operators is irrelevant to whether
Complainant raised security-related concems in the August 9, 2013 meeting. Complainant’s
concerns are either objectively related to security issues or they are not. They do not become
security-related based upon the existence of documents sought in Request No. 7. Further, to the
extent any such information exists, it is highly confidential and/or proprietary and would not be
produced absent a showing of relevance and entry of an appropriate protective order,

Reg8: FedEx’s objections are proper. In response to your request that FedEx identify specific

documents responsive to Request No, 8, copies of responsive documents include those Bates
labeled FDX 4 - 000020 — 23 and FED 4~ 000049 — 59,
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Reql0: FedEx’s vhjcctinns are proper. In response to your request that FedEx identify specific
documents responsive to Request No. 10, copies of responsive documents include those Bates
labeled FDX 4 — 1300024 - 48,

Reqll: FedEx’s ahjections are proper. In response to your request that FedEx identify specific
documents responsive tu Request Nio. 11, copies of responsive documents include those
identified as responsive to Reyucst \n. 10, Bates labeled FDX 4 — 000024 — 48,

Reqi2: FedEx’s ghjections arv propet. In responsc to your request that FedEx identify specific
documents respunsivic to Request Nev. 12, copies of responsive documents include those
identified as responsive to Reyuust New, 10, Bates labeled FDX 4 — 000024 — 48.

Reql3: Inresponse to your request that FedEx identify specific documents responsive to
Request No. 13, copies of responsive docurnents include those identified as responsive to
Request No. {0, Bates labeled FDX 4 — 000024 - 48,

Reql4: FedEX’s objections are proper. Responsive non-privileged documents have been
produced,

Reql5: FedEx’s ghjections are propur, In response to your request that FedEx identify specific
documents responsite tu Regadst'No. 15, copies of responsive documents include those Bates
labeled FDX 3 — 110122, 35 and 37; und FDX 4 - 000126, 128-129, 149-150, 171-181 and 222.

Reql6: FedEx’s objections are proper. In response to your request that FedEx identify specific
documents responsive to Request No. 16, copies of responsive documents include those Batcs
labeled FDX 4 - 000352 - 353,

Reql7: FedEx's objections to Request No. 17 are proper and are reiterated herein. As an initial
matter, the Request is ridiculously overbroad and unduly burdensome in that it seeks “any
correspondence or communication” from January 2008 to the present that references Aubum
Calloway in any manner. The Request places no appropriate restrictions or limitations that
would suggest the information sought is somehow related to this case. Moreover, the mere fact
that Complainant said he had heard rumors that Auburn Calloway had converted to Islam and
might be sharing information with al-Qiuida is wholly insufficient to put all communications that
ruterenee Aubum Calloway over the pust sax vears at issue in this case. Your letter fails to
indicaw huw auy such correspandenes may be relevant to your client’s claim of retaliation, or
how fiilure 2o produge such infuration somelww constitutes waiver of FedEx’s position with
respect to Complainant. FedEx will not produce the requested information, nor does FedEx
waive any of its arguments or positions with respect to Complainant.
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Regl8: PedEx's objections are proper. In response to your request that FedEx identify specific
documents responsive to Request No. 18, copics of responsive documents include those Bates
labeled FDX 4 - 000060, 63, 233, 281, 329, 336-351, and 356-358.

Reql9: FedEx's objections are proper. In response to your request that FedEx identify specific
documents responsive to Request No. 19, copies of responsive documents include those Bates
labeled FDX 4 - 000021, 23, 49, 72 and 90-91.

Req20: FedEx’s objections are proper. In response to your request that FedEx identify specific
documents responsive to Request No. 20, copies of responsive documents include those Bates
labeled FDX 4 — 000060 — 64, 71-72 and 95.

Reqg22: With respect to Request for Admission No. 6, FedEx did not rely on any documents in
denying the request. With respect to Request No. 7, FedEx did not rely on any documnents in
denying the request. With respect to Request Nos. § — 11, see documents Bates Jabeled FDX 4 -
000060 — 64. With respect to Request No. 16, see documents Batus lubeled EDX 4 - OXI065 -
70, 74 - 79 and 83.

Req23: FedEx’s objections are proper, as these documents are not relevant to the claims at issue
and are not likely to lead to the discovery of admissible evidence. FedEx has produced the
responsive documents that appear in Complainant’s personnel file. FedEx will search for other
responsive documents and will produce any additional responsive documents it discovers.

Req25: FedEx’s objections are proper. After reasonable inquiry, FedEx has been unable to
confirm that Complainant held a position of Security Chairman with the FedEx Pilots
Association from 2001 to 2002, Complainant’s contention that he did notwithstanding.
Complainant is, of course, free to produce documentation establishing his position and his
alleged correspondence on the issues identified in Request No, 25, FedEx, however, contends
that any such information and/or documentation is irrelevant.

Req27: FedEx has supplemented its response with respect to recorded conversations in April

2013 (See Req6 above). FedEx reiterates that it is unaware of any documents, recordings or EIS
related to any call between Complainant and Capt. Fisher on August 9, 2013.
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Req29: FedEx’s objections are proper. Any documents related to any meeting Complainant
may have had with someone in 2002 have absolutely no bearing on or relevance to the claims
invalved in this matter. Absent a more precise description of the documents sought and an
explanatidn of their supposed relevance, FedEx will not conduct any further investigation related
to these documents, if any.

Sincerely,

FEDERAL };\ﬁ}zsg. CORPORATION

‘[f - fl { XY V4o
David P, Knoa
Seniur Counsei-Legal T jtigation
DPK/Ihbio9o31s
Encls.
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Federal Register/Vol. 78, No. 162/ Wednesday, August 21, 2013/ Nolices

display of the exhibit objects at the
National Gallery of Art, Washington,
DC, from on or about September 29,
2013, until on or about January 5, 2014,
the Metropolitan Museum of Art, Now
York, New York, from on or about
January 27, 2014, until on or aboul May
4, 2014, and at possible additional
exhibitions or venues yet to be
determined, is in tha national interost.
I have ordered that Public Notice of
these Determinations be published in
the Federal Register,

FOR FURTHER INFORMATION CONTACT: For
further information, including a list of
the exhibil ohjects, contact Paul W.
Manning, Attarney-Adviser, Office of
the Legal Adviser, U.S. Department of
State (telephone: 202-632-6469). The
mailing address is U.S. Department of
State, SA-5, L/PD, Fifth Floor (Suite
5H03}, Washington, DC 20522-0505.

Dated: August 14, 2013,
Lee Satterfield,

Deputy Assistant Secretary for Professional
and Cultural Exchanges, Bureau of
Educational and Cultural Affairs, Department
of Siate.

{FR Dac. 2013-20412 Filed 8-20-13; 8:45 am|
BILLING CODE 4710-05-F

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

{Docket No. FAA-2011-0183]

Access to Alrcraft Situation Display to
industry (ASDI) and National Airspace
System Status Information (NASSI)
Data

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final Notice of the Process for
Limiting Aircrafl Data Displayed Via
ASDI.

SUMMARY: In a proposal published on
May 9, 2012, the FAA tentatively
identified a process through which
aircraft owners and operators could ask
the FAA to limit the agency's
dissemination of their aircraft data via
the FAA’s ASDI program.’ The FAA
noted that its final decision on the
policy will replace the interim policy to
which the FAA has adhered since
publishing it on December 16, 2011.2
After considering each of the comments
submitted to the public docket in
response to the proposal, the FAA is
issuing this final policy with respect to

' 77 FR 27.269 {May 9, 2012).
276 FR 78,328 (Dec. 16, 2011),

the dissemination of aircraft data via
ASDL

If you wish to review the background
documents or the comments received in
this matter, you may go to kttp.//
wiww.regulations.gov at any time and
follow the online instructions for
accessing the electronic docket. You
may also go to the U.S, Department of
Transportation’s Docket Operations in
Room W12-140 on the ground ficor of
the West Building at 1200 New Jersey
Avenuo SE., Washington, DC, between
9:00 a.m. and 5:00 p.m., Monday
through Friday, except Federal holidays.
DATES: The procedures described in this
document will take effect on September
20, 2013.
FOR FURTHER INFORMATION CONTACT: You
may direct any questions about adding
aircraft to and removing aircraft from
the ASDI block list to Mr. Damon
Thomas by telephone at (202) 267-5300
or by electronic mail at ASDIBlock@
faa.gov.

SUPPLEMENTARY INFORMATION:

1. Background

On Navember 18, 2011, the President
signed into law H.R. 2112, the
"*Cansolidated and Further Continuing
Appropriations Act, 2012,” which
provided the U.S. Department of
Transportation’s appropriation for the
balance of fiscal year 2012. Section
119A of that statute provided that:

[nlotwithstanding any other provision of
law, nane of the funds made available under
this Act or any prior Act may be used to
implement or to continue lo implament any
limitation on tho ability of any owner or
uperator of a private aircraft o obtain, upon
a request to the Administrator of the [FAA],
a blocking of that owner’s or oporator's
aircraft registration number from any display
of the [FAA’s ASDI and NASSI| data that is
made available to the public, except data
made available to a Govornmont agoney, for
the noncommercial flights of that owner or
operator.?

In light of this appropriation
language, the FAA withdrew a prior
policy that it published an June 3, 2011,
which required owners or operators to
submit a Certified Securily Concern in
order to have their aircrait blocked from
the public’s view on displays of ASDI
and NASSI information. In connection
with its withdrawal of the June 3 policy,
the FAA published interim procedures
by which the owners and operators of
aircrafl could request that the FAA
block information about the operations
of their aircraft from release to the
public via the FAA's ASDI data foed.
At that time, the FAA noled that it

3 Public Law 112-55, § 1104, 125 Stat. 552, 644,
476 FR 78,328

would propose more detailed
procedures for the ASDI blocking
program and solicit public comment on
the proposal. The FAA published the
FAA'’s proposed procedures on May 9,
2012.% The FAA now summarizes and
avaluates the written commaents
submitted to the public docket in this
matter and sets forth the FAA's final
decision on its policy related to the
blocking of aircraft flight data from the
ASDI data faed. In a separate action, the
FAA will amend its memoranda of
agreement with the subscribors who
receive the information ta clarify the
subscriber responsibilities, consistent
with the procedures described here.

II. Summary and Analysis of the
Comments

The FAA received eight written
comments on the FAA’s proposed
procedures. Out of the eight
commenlers, two are gencrically
opposed to blocking aircraft information
from the ASDI and NASSI data, and
throe are generically in favor of the
ASDI aircraft blocking program. The
three remaining commenters question
cortain aspects of the program and the
FAA's proposal.

The FAA cunnol accommodato the
two commenters who oppose the
blocking of aircraft information from the
FAA’s ASDI and NASSI data Ieed. The
appropriations pravision quoted above
cloarly precluded the use of
appropriated funds (o implement or (o
carry out any limitation on blocking
from eny display of the FAA’s public
dala feed, on owner or operalor request,
the aircralt registration number of an
aircraft conducting a noncommercial
Mlight. in the absence of appropriated
funds, the FAA cannol implement a
policy or program that would limit
owner or operator ability to block the
specified aircraft from the FAA's data
feed.

With respect to the commenters who
raised questions with respect la the
FAA program, an anonymous
commenter questions the need and
effectiveness of the option to request the
blocking of aircraft data at the ASDI
subscriber level. This commenter
suggests that the canvenience of
allowing an intermediate level of
blocking at the ASDI subscriber level
could be counterbalanced by the
potential harm from the inadvertent
release of ASDI and NASS! data at that
level.

In the FAA's notice inviting these
comments, the FAA explained the
vationale for the ASDI program'’s two

377 FR 27,269-71.
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levels of aircraft blocking.® In summary,
given the technology and the processes
in place when the FAA established the
ASDI program in 1997, some aircraft
owners who desired to track their own
blocked aircraft needed to contract with
an ASDI subscriber to get that
information, bacause there was no way
for thern to see the data if it wera
blocked at the FAA level. The option of
requesting aircraft blocking at the ASDI
subscriber level remains necessary for
this purpose today, and the FAA will
retain it. However, the commenter is
correct to the extent that the FAA
systems that convey aircraft data in the
United Statss are changing rapidly. As
a result, the FAA expects to update its
data sharing policy as it continues to
develop and deploy future systems that
handle aircraft operational data,

The National Business Aviation
Association (NBAA) inquires about the
manner in which the FAA expects to
protect blacked aircraft data from
subscribers’ intentional or inadvertent
release. The FAA's agreement with
subscribers requires each subscriber to
demonstrate to the FAA’s satisfaction
the subscriber's ability to block
selectively the display of any data
related to any identified aircraft. In
addition, the agreement has hislorically
required ASDI data subscribers to honor
the privacy and security interests of
airspace system users under the legacy
ASDI blocking program. In the natice
announcing the FAA’s interim policy,
the FAA specified that it construes the
current agreement to obligate ASDI
subscribers lo filter any aircralt data at
the FAA’s direction.” The potential
remedy for a subscriber’s failure to
honor the privacy and securily interests
of system users has been the FAA's
immediate termination of the agreement
with that subscriber. This remedy has
proven adequate. If any member of the
public identifies an aircraft that should
he blocked, yet continues to appear in
the information that an ASDI subscriber
releases, he or she can report the matter
lo FAA's ASDI program staff by the
means identified in the “For Further
Information Contact” section of this
document.

NBAA also asks the FAA to identify
clearly a process for removing aircraft
from the ASDI block list. The FAA’s
May 2012 proposal states that the FAA
was proposing that it would use the
same process for adding as well as
removing aircraft from the ASDI block
list.® For oxample, in delailing the
proposed substance of owner/operator

41d.. al 27,270,
776 FR 78.328.
#77 FR 27.269-70.

requests, the FAA noted that the
completeness of the information
submitted could influenca the FAA's
ability to *add or delete aircraft from the
ASDI block st . . . .” # In addition, the
information that the FAA proposed for
submission included “[t]he registration
number(s) of the aircraft to be blocked
or unblocked . .. ." 10 The FAA does not
perceive that using an identical process
to block and to unblock aircraft will be
confusing or problematic for requestors,
and the FAA will adopt that approach.

NBAA additionally suggests that the
FAA should permil associations to
consolidate and forward aircraft
blacking and unblocking requests to the
FAA. In the FAA's May 2012 proposal,
the FAA tentatively determined that
requests to block aircraft must come to
the FAA from aircraft owners, aircraft
operatars, or their legally authorized
agent and nol from associalions acling
on their behalf. The FAA will adhere to
this requirement. In proposing a
minimum legal relationship hetween an
ASDI block requestor and the aircraft
owner or operator, the FAA delermined
that the requestor, if he or she is not the
actual owner or operator, should have a
fiduciary duty to adhere lo the owner's
or operator’s express wishes. This is
intended to ensure that the requestor
has a legal duly to carry out promptly
the owner’s or operator’s requost, and
the FAA expects this to result in a very
close correlation between owner/
operator preference and the composition
of the ASDI block list. The FAA
continues o believe that the threshold
identified in the proposal is appropriate
and will promote the ASDI block list’s
ongoing accuracy.

NBAA further notes that the FAA’s
proposal does not specify a typs of
documentation that the FAA needs in
order to process a raquest related to
aircraft blocking. The FAA did not
prescribe a specific form for blocking
and unblocking aircraft principally
because the FAA intends this process lo
be as simple as possible; the FAA doces
not want to suggest that a particular
form is necessary to effect the requesting
owner's or operator's wishes. The FAA
proposed the minimum amount of
information that the FAA expects the
program will need to process the
request.!! Elaborating slightly on the
FAA’s proposal, the FAA will be best
equipped lo process the request
promptly if the request includes:

o The name of the requestor;

e the registration number(s) of the
aircraft to be blocked or unblocked:

fid , at 27,269,
"W fof
Y, ot 27,260470,

* acertification that the requestor is
the owner or operator of the specified
aircraft or is a legally authorized
representative of the aircraft owner or
operator;

 alelephone number or clectronic
mail address to which the FAA can
direct any questions about the request;
and

* for a request to block one or moro
aircraft, a statement indicating the
requestor’s desired level of ASDI
blocking—either at the FAA source or al
the ASDI subscriber lovel,

The request must be in writing and
delivered oither to the designated
electronic mail address or to the
designated regular mailing address for
the ASDI blocking program.

An anonymous commenler asks the
FAA to clarify the uses that ASDI
subscribers can make of the ASDI data
feed. The commenter states that the
FAA should permit ASDI subscribers to
pass along to “aviation community”
users ASDI and NASSI near real time
data that is further filtered only to
protect basic privacy considerations.
The commenter does not consider the
aviation community user to correspond
to the general public, instead defining
the aviation community to include, for
axample, corporate aircraft operalors
and fixed base operators and perhaps
also including all businesses and
commercial entities providing air
transportation related services. The
commenter also asks that the FAA place
no restriction on subscribers’
retransmission of historical flight data,
including the past operations of aircraft
on the ASDl block list.

The permissible uses of ASDI and
NASSI data that are subject to
subscriber-level blocking is technically
a concern that is separate from the
presont discussion. The nolice
underlying this matter was limited to
the procedures by which aircraft owners
and operators can requesl that the FAA
block their aircraft from the ASDI data
feed.’? By contrast, the responsibilities
of ASDI subscribers with respect to
handling ASDI and NASSI data that is
designated as blocked at the subscriber
level are contained in the FAA’s
contractual memoranduin of agreement
with ASDI subscribers. In an effort that
parallels the current procedural policy
discussion, the FAA is reviewing its
memoranda of agrecement te ensure that
they comport with the FAA’s current
overall data sharing policy. The FAA
will communicate separately with ASDI
subscribers in connection with that
effort.

244
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Nevertheless, the FAA notes potential
pitfalls that could accompany the
recommendations of the anonymous
commenter. For example, the
commenter’s definition of an aviation
community user could include the flight
department of a company that is
interested in the aircraft movements of
a competitor’s aircraft. This could
presumably thwarl a reason that the
compoting airspace user sought ASDI
blocking in the first place. In addition,
the FAA has not previously agreed that
ASDI subscribers can display the
historical movements of blocked
aircraft, Aside from the absence of a
clear line as to when such data becomes
historical, the FAA did not propose to
permit ASDI subscribers to retransmit
tho historical movements of blocked
aircraft, and the commenter's suggestion
therefore falls outside the scope of the
proposal,

III. Conclusions

With respect ta the procedures for
aircraft owner and operator requests to
block and unblack aircraft from
inclusion in the FAA's ASDI data feod,
the FAA concludes as follaws:

1. Requestors. Tho FAA will honor
each written request of an aircraft ownor
and operator, submitted in accordance
wilh paragraphs 2 and 3 to block or
unblock their aircraft’s appearance in
the FAA’s public ASDI data feed.
Aircrafl owners and operalors may
submit their request on their own
behalf, or they may do so through a
legally authorized agent, including an
attorney or an aircraft managemont
company with a fiduciary duty to carry
out the owner's or operalor’s express
wishos with respect to the aircraft.

2, Substance of Requests. To assist the
FAA in processing aircraft owner or
operator requests promptly, all requests
related to an aircraft’s ASDI blacking or
unblocking must include the following
information:

* The name of the requestar;

e the registration number(s) of the
aircraft to be blocked or unblocked:;

« a certification that the requestor is
the owner or operator of the specified
aircralt or is a legally authorized
representative of the aircraft owner or
operator;

* a telephone number or electronic
mail address to which the FAA can
dirtlzct any questions about the request;
and

¢ for a request to block one or more
aircraft, a statement indicating the
requestor’s desired level of ASDI
blocking—either at the FAA source or at
the ASDI subscriber lavel,

3. Addresses. The FAA’s primary
clectronic mailbox for all aircraft

blocking and unblocking requests and
for related inquiries directed to the
ASDI blocking program is ASDIBlock@
faa.gov. The FAA also will accept
aircraft block and unblock requests
submitted by regular mail at: FAA ASDI
Blocking Request; ATO System
QOperation Services, AJR-0; Wilbur
Wright Building, Room 3E1500; 600
Independence Avenuo SW; Washington,
DC 20597.

4. FAA Monthly Implementation. The
FAA implements the ASD! block list
updates on the first Thursday of each
month. As a result, requests that the
FAA receives on or before the 15th of
the preceding month are likely to be
processed in time to take effect in the
month afler the FAA receives them,
However, it is possible that tho volume
of requests in a given month, a
requestor’s timeliness, or issues with the
completeness and accuracy of the
information that the FAA receives could
preclude the FAA from processing some
requests in time for them to take effect
in the month following their
submission. In that event, the FAA will
process all requests in the order in
which the FAA receives them, to the
extent that it is possibla.

5. FAA Treatment of Aircraft That Are
Currently Blocked. Any aircraft that is
currently an the ASDI black list, either
by virtue of a certified security concern
submilted afler June 3, 2011, ora
request submitted under the FAA's
interim ASDI block policy, will remain
indefinitely on the ASDI block list when
the policies in this document take effect,
It is not nacessary for the owners or
operalors of these aircrail to resubmit
their requests, unless they wish to
change the blocking status of their
aircralt or amend the level al which
their aircraft is blocked.

Issued in Washington, DC, on August 14,
2013.

J. David Grizzle,

Chief Operating Officer, ATO.

[FR Doc. 2013-20375 Filoil 8~20-13; 8:45 am}
BILLING CODE 4810-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

Agency Information Collection
Activities: Requests for Comments;
Clearance of Renewed Approval of
Information Collection: Certification
and Operations

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice and request for
comiments,

SUMMARY: In accordance wilh the
Paperwork Reduction Act of 1995, FAA
inviles public comments about our
intention to request the Office of
Managoment and Budgot {OMB)
approval to renew an information
collection. 14 CFR part 125 prescribes
requiroments for issuing operating
certificates and for appropriate
aperating rules. In addition to the
statutory basis, the collection of this
information is necessary to issua,
reissue, or amend applicant's operating
certificates and operations
specifications.

DATES: Written comments should be
submitted by October 21, 2013.

FOR FURTHER INFORMATION CONTACT:
Kathy DePaepo at (405) 954-9362, or by
email at: Kathy.DePaepe@faa.gov.

SUPPLEMENTARY INFORMATION:

OMB Control Number: 2120-0085.

Title: Certification and Operations.

Form Numbers: There are no FAA
forms associated with this collection.

Type of Review: Renewal of an
information collection.

Background: 14 CFR part 125
prescribes requirements for leased
aircraft, aviation service firms, and air
travel. A letter of application and
related documents which set forth an
applicant’s ability to conduct operations
in compliance with the provisions of 14
CFR part 125 are submitted to the
appropriate Flight Standards District
Office (FSDOJ. Inspectors in FAA
FSDO's roview the submitted
information to determine certificate
eligibility.

Respondents: Approximately 163
certificated operators.

Frequency: Information is collected
on occasion.

Estimated Average Burden per
Response: 1.33 hours.

Estimated Total Annual Burden:
61,388 hours,

ADDRESSES: Send comments to the FAA
at the following address: Ms. Kathy
DePaepe, Room 126B, Federal Aviation
Administration, AES-200, 6500 §
MacArthur Blvd., Oklahoma City, OK
73169,

Public Comments Invited: You are
asked to comment on any aspect of this
information collection, including (a)
Whether the proposed collection of
information is necessary for FAA's
performance; (b) the accuracy of the
estimated burden; (c) ways for FAA to
enhance the quality, utility and clarity
of the information collection; and (d)
ways that the burden could be
minimized withoul reducing the quality
of the collected information. The agency
will summarize and/or include your
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PRIVILEGED
T CONFIDENTIAL
AOD+Flight Hearing; Mark Estabrook
Robb Tice-Legal, Rob Fisher-Fleet Captain, Todd Ondra-Security, Mark Estabrook, Crew Member P(, w\p&gﬁ'
_,,_.__.,
The followmu is ’che recap of our dlchss:ons with Mark Estabrook: '
On the above daie a meeting was scheduled with the above mentioned employees The goal ofthis
meeting was to Hear from Mark Estabrook; #88775 Crew Member, concerr‘mg an email note that
Fstabrook had sent to Bill McDonald, System Chief Pilot, on ‘Atgust 4, 2013, In this note, Estabrook
wrote “Biil, | need to talk to Fred. It has nothing to do with Flight Ops or you. It deals with something
related to 9-11. | did my, best to protect the company and reported as much as | could through Bill
Henrickson when | was the Security Chairman at ALPA. Ask Fred to call me on my cell but realize | turn it
off when I sleep. | am about ¢ to close my °yes and call ita day‘ '

Rob Fisher coordinated this meeting which took place at the Air Operations Building on Friday, August 9,
2013, Following introductions Estabrook opened the meeting by sharing that he is well versed
concermning mtelhgence/mrormaﬂoq sharing and that he understands how this works. Estabrook advised
this was the reason he requested such a small audience. Estabrook went on to say that his experience in
‘this area dates back to his childhood when his father halped individuals escape from Cuba after Castro -
gained control of the country, Estabrook went on to say that he had been arrested when he was
eighteen (18) by the secret palice in Hun«:ary and added that he had been chased al! around Russ:a

Estabrook then told us how he was proud of his accomplishments within Air Operations and that he had
helped to develop the recali procedures in ACARS, addmg that Billy Wilson took his suggestion and ran
with it. Estabrook also told us that he had developed a website that was utilized by FedEx crew
members to communicate and promote the'crew members union at FedEx (airlinepilots, comj.
Estabrook told us that he no |onger*owned this website, adding that he has since sold this website for
sst '

apps re!ated to aircraft systern tracklr‘g capabilities, e.g. being able to track aircraft while in flight.

Estabrook then make three ponts Point one, regarding 9-11, Estabrook told us that he was bringing

this SLbJEC't up nowhecause while recen*ly surrmg the internet due to the recent trave! and threit alerts

Lhroughout the U.S. he noticed that al-Asiri was still very active. Estabrook talked about the pravious

bomb attempts targeted for cargo gircraft in. October of 2010. He wenton tell us that they wanted our .

live tracking information. Estabrock went onto say that Fred {Mr. Smith), needs to consider going to

the other CEO's, ATA, and Homeland Security, and tel) customers they can no !ongreceyvet acking

xrn‘o rmation, tstabrook told us this was critical because previous ShlmeD'LS had bz.en sent related to

the October bombings to test the system and time lines. Estabrook advised the only scans on ShlprrEﬂL

‘should be the pick-up and the deliver scan. He went on to say that it is his belief al-Asiri is currently,
training dozens of replacements and that everyone needs to make sacrifices like giving up data base

FDX 4-060063
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Mark Estabrook Meeting Recap
August 8, 2013
Pége 2

Point two, Estabrook ,advised the next thing that he wants to tell Fred is that he needs to pump some

. significant maney in to an operations research staff hiring thirty (30) or so of the best and the brightest.

Estabrook told us these individuals need to be well versed in sTaﬂstncs math, war games, neural
networks, and tied to the intelligence community, Homeland Securxw, and cthercompanxes Estabrook
told us that we cannot r ely on the government alene and that FedEx needs to start making plans to now.

1 . . € :
Point three, Estabrook told us he wanted to share with Fred that he has heard twice in the past six (6)
months that Aubumn Calloway has converted to Islam. Estabrook tald us that if this is true that we

" should go 'ta';ché'D.e'pEftﬁfedtféTJ(EtiEe and TéGlest eaVesdropping on hisJjall cell” Estabrook Wentonte ~ 7

tell us that Calloway attacked the cockpit and that this was followed by the Mohammed Atta attack.
Estabrook told us that ’there appears to be an emphasis on us (FedEx) for some reason. Estabrook told
us there is 2 Muslim E‘TancS]S adding that he is not sure, but that Calloway may be using a
communication path 0 al Qaeda. Estabrook went on to tell us that when &zl Qzeda fails, they come back
and that they know how the system works.

Estabrook thanked us for our time and the meeting concluded. - h a

Regards,

FDX 4-000064
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AGREEMENT,
;betwéen.‘ :
| FEDERAL EXPRESS coéﬁé@néh@,
and; :
THE AIR LINE __Px_l;di'e;- e .

~ | in the service ofi =

FEDERAL EXPRESS/CORRORATIONK

as represented by

THE/AIR LINE PILOTS ASSOCIATION) INT2L..

FEERUARY 28,2011
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SECTION 15

MEDICAL STANDARDS

A. General

1.

Pilots shall meet the medical standards and possess a valid medical
certificate consistent with the FAA standards including its waiver,
limitations, restriction, special issuance and related FAA policies for
the class of medical certificate required for the pilot's crew seat.
Each pilot shall validate, through VIPS, the issuance of his new
medical certificate not later than the earlier of the following:
a. 48 hours prior to the end of his due month; or
b. 0900 LBT the day prior to the start of any trip(s) scheduled to

terminate either:

i.  after the expiration of the pilof’'s medical certificate; or

ii. within 48 hours of the expiration.
While aVIPS notification(s) of a pilot's pending FAAmedical certificate
expiration is provided to each pilot, it is the pilot's responsibility to
know and meet the medical standards by possessing a valid FAA
medical certificate. Failure of a pilot to receive a VIPS notice shall
not excuse the pilot’s failure to maintain his/her valid FAA medical
certificate. If a pilot fails to provide the Company with confirmation
via VIPS that he has a valid medical certificate as required by this
paragraph, before 0900 LBT on the day prior to the showtime of a
trip or R-day scheduled to start within the time period as stated in
Section 15.A.2., the trip or R-day shall be removed without pay, and
the pilot shall not be eligible for make-up. Trip(s) or R-day(s) shall

no longer be removed after the pilot provides the Company with the
required validation.

B. Company Payment of FAA Medical Exam Expenses

1.

The Company shall cover an active pilot's cost of annual or
semiannual FAA medical examinations including the cost of a
required EKG, up to an annual maximum of $275, which shall
increase to an annual maximum of $300 on January 1, 2014. The
pilot shall use the Company issued travel card if accepted by the
provider. If the provider does not accept the Company issued credit
card, the pilot must comply with normal non-travel reimbursement
procedures that require an itemized list of the services performed
by the FAA physician (i.e., FAA physical, EKG if any, physician's -
office, date, charge). o .
If an-active pilot incurs medical expenses in order to qualify for an
FAA medical certificate, which are not covered by Section 15.B.1.,
the following shall apply:

a. If submitted within 80 days after having incurred the expense,

the Company shall reimburse such pilot for the non-routine
medical expenses if:

February 28, 2011 FUXTTU0
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Sec. 15.B.2.a. (continued)

i. the expenses were incurred at the direction of either:
. {a) the FAA; or
(b) an FAA designated Aviation Medical Examiner (AME)
who reasonably concluded that, in light of FAA
requirements, it was necessary to perform a non-
routine medical procedure in order for the active pilot
to obtain or maintain his FAA medical certificate; or
ii. the expenses were incurred in order to obtain a special
issuance FAA medical certificate, as required by the FAA.
b. Apilot who incurs medical expenses covered by Section 15.B.2.
shall submit or cause to have submitted a medical insurance
claim for any such expenses that are covered by insurance.
The pilot shall provide a copy of any response(s) to the medical
insurance claim to his flight manager (currently titled Assistant
Chief Pilot) within a reasonable time after receiving same. The
pilot shall remit to the Company the amount of any insurance
claim that was both paid by the Company and reimbursed by
the insurance plan. The primary purpose of Section 15.B.2.b. is
to allow any group health insurance discount to be recognized
for medical charges that arise out of this section and to avoid
any double payment being made for the same service. If a pilot
gets_reimbursed from both the Company and the service is
also covered and paid through the group health plan, the pilot
may receive a reimbursement from the health care provider for
an overpayment that actually belongs to the Compariy. In this
case, a pilot should remit or cause to have remitted the extra
monies paid back to the Company.

C. Alcohol and Drug Testing

The Company may test pilots for drugs and alcohol only in accordance
with the following:

1.

The Company shall maintain the drug and alcchol {estmg programs
that are in use on the effective date of this Agreement, as long as
such testing is mandated by law or regulation. The term “programs”
includes the type of specimen collected, substances for which a
pilot is tested, the methods of testing and the thresholds at which

- testing is conducted.

a. If any change in a tesling program is mandated by law or
regulation and the law or regulation does not afford multiple
options of compliance, the Company shall give the Association

~notice and shall consult with the Association at a mutually
agreeable time and location concerning such change.

b. If a law or regulation mandates that a testing program be
changed, but affords muitiple options by which compliance
can be achieved, then the Company and the Association shall
meet to discuss the available aliernatives. The initial meeting
shall commence no later than 60 days following the date the
final rule regarding the alternative methods is published in the

February 28 011 -000018
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Sec. 15.C.1.b. {continued)

kederal .Register. Should the parties be unable to mutually
agree on an alternative testing method within 60 days, then
each side may elect to advocate an alternative before a mutually
selected arbitrator from the non-disciplinary panel. The parties’
presentations shall be in writing unless either party elects an
in-person hearing. The arbitrator shall select the method of
testing from the two alternatives presented. If the Company is
required to implement a change prior to the conclusion of the
process described in this paragraph, nothing. in this paragraph
shall prevent it from doing so (subject to change depending on
the outcome of the Section 15.C.1.b. process).

c. The Company may implement a non-mandatory change
in a testing program only with the written consent of the
Association.

The Company shall maintain the FedEx Drug and Alcohol

Rehabilitation and Recertification Plan for Flight Crewmembers

(HIMS program) that cornplies with FAA directives regarding pilots

who require an Authorization for Special Issuance of a Medical

Certificate. Such Plan shall continue fo contain full Company

participation (including monitoring) in rehabilitating, and returning

to work, those pilots who need professional treatment, along with
insurance coverage for medical and associated bills in accordance
with the terms of those plans as provided in Section 27. Such Plan
shall continue to contain payment by the Company of the initial
gvaluation and the associated psychiatric/psychological evaluation
required in conjunction with the petition for a Special issuance

Medical Certificate as provided in Appendix H of the FOM.

[f the Company has a reasonable basis to believe that a pilot's ability

to perform his duties is impaired for reasons relating to substances

not covered by the legally mandated drug testing programs referred

to above, the pilot's case shall be handled as provided in Section
15.D.

D. Company Mandated Medical Examinations

1

.. The VP of Flight Operations, the System Chief Pilot, a Regional

Chief Pilot, or a Chief Pilot may direct a pilot ta contact or see the
Company’s aeromedical advisor if the Company has a reasonable
basis to question whether a pilot has developed or recovered from
an impairment to his=ability fo perform his duties as a pilot.

A pilot in an active pay status who is directed to contact or see
the Company's aeromedical advisor, shall be removed from any
conflicting scheduled activities with pay until the aeromedical
advisor determines whether the pilot is fit for flight duty.

After the Company’s aeromedical advisor consults and/or meets with
the pilot, by written notice, he may require the pilotto undergo a test(s),
medical examination(s), and/or an evaluation(s) by the advisor or a
physician designated by the aeromedical advisor. Upon the pilot's
request, the asromedical advisor shall consutt with the pilot to review
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Sec. 15.D.3. (continued)

and discuss-the-aeromedical advisor's rationale for his concerns and
the necessity of the prescribed examinations/evaluations.

The Company shall pay for all examinations, tests or evaluations
performed or directed by its aeromedical advisor. If the pilot needs
to travel from the pilot's permanent, primary address in connection
with a Company directed examination(s), test(s) and/or evaluation(s)
pursuant to this paragraph, the Company shall provide and arrange
transportation, lodging and per diem as provided in Section 5. .
Following the Company’s aeromedical advisor's review of the results

. of the examination(s), test(s) and/or evaluation{s), a determination

and written notice of same shall be sent to the pilot. The notice shall

state the specific grounds for the determination. The determination

shall be made in accordance with the following:

a. |If the Company's aeromedical advisor finds the pilot fit for duty,
and the pilot agrees, the pilot shall remain on or return to active
flight status without loss of pay.

b. If the Company’s aeromedical advisor finds the pilot not fit for
duty, and the pilot agrees, he shall be placed on sick leave,
disability or medical [eave of absence, as applicable.

c. lithe Company’s aeromedical advisor finds the pilot fit for duty,
and the pilot disagrees, then:

i.  ifthe pilot supplies the Company’s aeromedical advisor with
medical documentation substantiating his disagreement,
he shall be placed or remain on sick leave, disability or
medical leave of absence, as applicable. He shall remain in
that status until his case is resolved as provided in Section
15.D.7. (below).

ii. ifthe pilot does not supply medical documentation supporting
his disagreement within 30 days from receipt of the Company’s
aeromedical advisor's determination, he shall be placed
on personal [eave of absence. If warranted by extenuating
circumstances, the System Chief Pilot shall extend the 30
day period. If the pilot subsequently supplies the required
documentation, his status shall be determined pursuant to
Section 15.D.5.c.i. (above).

d. If the Company’s aeromedical advisor finds the pilot not fit
for duty and the pilot disagrees, the pilot shall be placed or
remain on sick leave, disability or medical leave of absence, as

applicable, until the Company's aeromedical advisordetermines .

the pilot to be fit for duty, or his case is resolved as provided in

Section 15.D.7. (below).
The Company shall give written notice to ALPA that the Company’s
aeromedical advisor has issued a direction to a pilot under Section
15.D.3 or that the Company’'s aeromedical advisor has issued a
determination to a pilot under Section 15.D.5. Such notice shall occur
as close in time to the Company's aeromedical advisor's notice to
the pilot as is reasonably practical under the circumstances.

154
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Sec. 15.D. (continued)

7.

If the pilot disagrees with the Company’s aeromedical advisor, the
pilot shall engage, at his expense, a second physician to evaluate
his medical condition. Unless otherwise agreed fo on a case-by-
case basis, the second physician shall be a physician designated
as the Association's Aeromedical Advisor or a physician qualified
to diagnose and treat the pilot's underlying medical condition. If the
pilot fails to provide the second physician’s evaluation within 30
days following the Company’s aeromedical advisor’s determination,
the pilot may remain on sick, disability or medical leave or be placed
on personal leave of absence, as applicable, until he provides
the second physician’s evaluation to the Company’s aeromedical
advisor. If warranted by extenuating circumstances, the System
Chief Pilot shall extend the 30 day period.

a. Ifthe second physician agrees with the opinion of the Company’s
aeromedical advisor, the pilot shall return to active flying status-
or remain or be placed on sick leave, disability or medical
leave of absence consistent with the Company’s aeromedical
advisor’s findings.

b. If the second physician disagrees with the opinion of the
Company's aeromedical advisor, a Medical Review Panel
(hereinafter MRP) shall be convened to decide whether the pilot,
in their opinion, meets the standards for holding and exercising
the privileges of the pilot's medical certificate. Pending the
MRP’s determination, the pilot shall be placed or remain on sick
leave, disability or medical leave of absence, as applicable.

i. An MRP shall be composed of the Company’s aeromedical
advisor, the physician engaged by the pilot as provided
Section 15.D.5. (above), and a third physician qualified o
determine the medical issue in question. The third physician
shall be selected by agreement between the Company’s
aeromedical advisor and the pilot's physician.

ii. Assoonas practicable, the MRP shall consultand determine
whether the pilot, in their opinion, meets the standards for
holding or exercising the privileges of the pilot's medical
ceriificate.

(a) Questions regarding the pilot's medical condition shall
be resolved based on the MRP's determination. The
pilot shall remain on or return to active flight status, sick
leave, disability or medical leave of absence consistent
with the MRP's determination as applicable,

(b) If the MRP rules that a pilot is fit for duty and the pilot
still disagrees, the pilot shall be placed on personal
leave of absence.

(c) If the MRP’s determination disagrees with the opinion
of the Company’s aeromedical advisor, then:

(1) the Company shall make adjustments, including
retroactive adjustments (e.g., back pay or restoration

EDX 17-000019-
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15.0.7.b.i.{c)(1) (continued)

of sick leave), if applicable, that are necessary to
make the pilot whole consistent with the MRP’s

. determination; and

(2) the Company shall reimburse the pilot for all
reasonable costs and expenses he incurred in
connection with the determination of his medical
condition pursuant to Section 15.D.7. (this
paragraph).

8. Questions regarding the medical condition of a pilot who has applied

for or is receiving a benefit(s) pursuant to Section 27 or 28 shall be
resolved in accordance with the provisions of the applicable benefit
plan(s).
Medical Examination Documentation
Upon request, the Company's aeromedical advisor, the pilot and the
pilot's physician or a physician associated with the Association's
aeromedical office, as applicable, shall be provided a copy of any
report or medical record relating to any medical examination, test or
evaluation of that pilot conducted pursuant to this Section. However, in
cases where the Company’s aeromedical advisor believes that direct
pilot access to information contained in the medical records regarding
a specific diagnosis of a terminal iliness or a psychiatric condition could
be detrimental to the pilot or the pilot’s heaith, the aeromedical advisor
may inform the pilot that access will only be provided to a designated
representative of the pilot having specific written consent.
Effect on Certain Legal Rights

Nothing in this Section shall be construed to guarantee, deny or limit

~a pilot's right to FAA, NTSB or judicial appeal procedures, nor shall it

G,

preclude the Company from assisting a pilot with medical problems to

regain his medical certificate and return to flight status. This assistance

may also include directing the pilot to challenge or appeal the results of

adverse findings to the Federal Air Surgeon. All costs of any Company

directed challenge/appeal shall be paid by the Company.

Limitation of Medical Procedures

1. Flight Managementshall notrequirea pilotto submittoapsychological
or psychiatric examination. However, flight management may refer
a pilot to the Company’s aeromedical advisor in accordance with
Section 15.D.1. (reasonable basis to question fitness). A pilot may
be required to undergo a psychological/psychiatric examination
if directed by the Company’s aeromedical advisors based on
their independent evaluation, in accordance with Section 15. The
evaluation conducted by the Company's aesromedical advisors is
expected to include contact with the pilet and any other preliminary
evaluation that is necessary in order to reach an independent,
informed decision as to the need for further testing.

2. Nothing contained in this Section shall be cohstrued to permit the
Company to require a pilot to submit to any medical treatment or
invasive procedure which is not consistent with reasonable and

February 28, 3014 02
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Sec. 15.G.2. (continued)

current medical practice or which poses an unreasonable threat to

the pilot's health. This paragraph shall not be construed to prohibit

testing for drugs, alcohol and, if applicable, other substances
pursuant to the provisions of Section 15.C. (above).

a. If the Company’'s aeromedical advisor determines that a
treatment, procedure or evaluation is appropriate in the
circumstances of a case, he shall consulf with the pilot's
physician or a physician associated with the Association’s
aeromedical office, as applicable, for the purpose of
determining the permissibility of that treatment, procedure
or evaluation under the provisions of Section 15.G. (this
paragraph). The issue shall be resolved by mutual agreement
of those 2 physicians.

b. [f the 2 physicians cannot agree, the matter shall be submitted
immediately to a third physician selected by the Company and
the Association. The Company, the Association and the pilot
shall be bound by the findings of the third physician. The fees
and expenses of the third physician shail be shared equally
by the Company and the Association or the pilot; provided,
however, that if the third physician agrees with the pilot, the
Company shall reimburse the pilot for all reasonable costs
incurred in connection with this paragraph.

H. Confidentiality of Medical Information
All reports and records of any medical examination, test or evaluation of
a pilot pursuant to this Section shall be strictly confidential between the
Company's aeromedical advisor and the pilot. Those reports and records
shall not be divulged, except in the administration of this Agreement on
a "need to know basis” or as required by law, to any other person or
entity without the written permission of the pilot. If required by law to
divulge, the Company shall provide the pilot notice of such, and upon
the request of the pilot, provide the pilot with a copy of such records and
reports, unless prohibited by law from doing so. {f the final determination
of a pilot's medical condition pursuant to this Section is that the pilot
is not medically fit for duty, the Company’s aeromedical advisor may
provide a report regarding the pilot's medical condition to officials in the
Benefits Department on a “need to know” basis. Those officials shall

receive only as much information as is necessary for them to perform
their job func’nons

. General

Nothing in Section 15 shall be construed to limit the Company's authority
to act in accordance with Section 19. Disciplinary issues arising out

of the application of Section 15 shalt be handled in accordance with
Sections 19 and 21.

February 28, 2011 TRy
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Maryanne Miller

From: Tina Benjamin
Sent: Thursday, August 22, 2013 10:35 AM
To: Shelia Voye; Cindy Sartain; Jennifer Crisp
" Subject: FW: Mark Estabrook EE: 88775
Attachments: Estrabraok Company Mand It Alg 16, 2013.pdf’
FYl
TWS%’W#B 5842
FedEwErpressy
Flight Operationy Admin/MEM
Fleet Alr Operations/PAC

901.434.5000 Office
901.492.5205 Fax

tmbenjamin®fedex com

From: Christopher Johnson [mallto:clohnson@harveywatt.com]
Sent: Thursday, August 22, 2013 10:33 AM
To: Tina Benjamin

Subject: FW: Mark Estabrook EE: 88775

From: Christopher Johnson o
Sent: Thursday, August 22, 2013 11:29 AM
Tot 'cargopilot@gmail.com’

Cc: Tom Beltes, MD -

+ Subject: Mark Estabrook EE: 88775

Captain Estabroak, A
} hope you are doing fine | am assisting Thomas N. Bettes, MD, MPH with your case. The purpose of this a-mail is to

provide you with the information that will be needed to suppertyour return to work with Fed-ex when you are ready.
Dr. Betteswill contact today viatelephore. T . ) o '

PLAN OF ACTION:

As previously discussed with Or, Bettes, he recommended a medical evaluation (s) to access your abil]
duties as a pilot. FedEx management has a reasonable basis to question whether
impairment. FedEx Management and Harvey W. Watt's Senior AM E, Dr. Bettes, h
Talbott Recovery Campus, Atlanta GA https://www.talbottcampus.com/ . FedEx management has instructed that |

schedule your evaluation as soon as passible. At this time, your evaluation is scheduled for Aug 26, 2013 Please arrange
with the Pilot Administration Ceriter Manager your travel arrangements. '

‘ ty to perform flight
you have developed an '

ave recommended an evaluztion at

1 :
FDX 4-000080
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This is for evaluation anly, and not treatment {4 to 5 days),

beginning on Monday Aug 26, 2013. Talbott staff will pick
you up from Hartsfield. If you have any questions, please d

anot hesitate to contact our office,

4

SheliaVove @fedex.com

- Phone (901} 434-8498

Mabile: (301) 417-1472 : ~ ;
Fax: (901) 492-9005 . . .

Christopher A. Johrison
Aeromedical Consultant
Harvey W, Watt & Ca.
800~241-6103 ext: 244
(404) 404-767-7501 (Main)
(404) 334-4600 (FedEx Fax)
{404) 768-5594 (Al Fax)
HarveyWatt.com
SERVING PILOTS SINCE 1951
__ A e

Excluslve Provider:

Professional Pilot Insurance: Life, Disability, and Group
Claims/Absence Management

AeroMedical Services

The contents of ihis communication, including any a’ttachmen’c(_s),_ are confidential and privileged and are for uée only by
the intended recipient. If you are not the intended reciplent (or are not receiving this communication on behalf of the
Intended recipient), please notify the sender immediately and delete or dest

| roy this communication without reading i,
making, forwarding, or retaining any copy or record of f or ifs contents. Note: We have taken precautions against viruses,

but take nao responsibility for loss or damage caused by any virus that may be presert,

FDX 4-000081
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Maryanne Miller

Fram: Rob Fisher

Sent: Wednesday, April 24, 2013 10:17 AM

To: Cindy Sartain o

Subject: FW. Cap Mark Estabrook #88775 Flight 1317/11 [(RD-MEM
Attachments:

F1317Sherrie first conversationway; F1317 Estabrook Crook conversation.way, F1317-2
Sherrie second conversation.wav '

Cindy........Here they are..........rab -

- This Cap accuses me of pilot pushing and ordering him to takeoff

Fromit Mark Crook -

Sent: Wednesday, April 10, 2013 11:45 PM

To: William McDonald; Rob Fisher: FODQ; Michael Speer
Subject: Cap Mark Estabrook #88775 Flight 1317/11 LRD-MEM

Received a call at 02157 from the LRD ramp manager informing me that the crew for FDX1317/11 was not at the ra
and they were due out in 10 minutes. This was the first | had.heard of an

Mark Estabrook. Cap Estabrook told me he had coordinated sta
was not going to operate an ajreraft through any lina of thunde
Hlight. He told me that he was delaying the tlight.

mp
y problem so | immediately called the Ca ptain,

ying at the hotel with the dispatcher Sherrie Hayslett and
rstorms. | asked if Sherrie and he had agreed to delay the

I went over and talked with Sherrie. She told me she had no idea the crew was still at the hot
her they were going to be late, she assumed the Ca
the MEM weather, )

el. When the Captain told
ptain meant that the flight wis going to be delayed into MEM due to

At the schedufed arrival time of FDX 1317 (04122), 40 aircraft were on the

ground in MEM and no holding was in
progress in any guadrant by MEM approach control.

b}

n«nounqéd for MEM. Since LRD is in Houston Center, this Included flight 1317. This
scheduled block time for flight 1317 and should have never included them,

At 03177 a first tier ground stop was a
ground stop was 52 minutes after the

I've attached Sherrie’s first conversation with Cap Estabrook, my conversation and then Sherrie’s second conversation,

during Sherrle’s second conversation. At no time did
that ever happen in my conversation.with Cap Estabroak.

In'my 2+ years asa DO, | have never had a Captain take it upon himselfto delay a flight without coordinating and coming
to an agreement with the disp;tcher. Cap Estabrook was di

rective to Sherrie and toid her how it was goingto be. Cap
Estabrook also never took it upon himself 1o touch base wi

th the weather department. He became the sole source of
weather by looking at the weather plot on intellicast and delayed the flight by that sole source of information.

Over to you guys but this Captain is on his own program in a system that runs by time not much slop.

Cap Mark Crbok

. ACP/Flight Operations Duty Officer

-~

FDX 4-000005
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UNITED STATES DEPARTMENT OF LABOR
OCCUPATIONAL SAFETY AND HEALTH ADMINISTRATION
OFFICE OF ADMINISTRATIVE LAW JUDGES

MARK ESTABROOK, )
)
Complainant, )
) Case No.: 2014-AIR-00022
V. ) Hearing Date: TBA
)
FEDERAL EXPRESS CORPORATION, )
)
Respondent. )
AUDIO RECORDINGS

4/11/2013 Captain to Dispatcher; 1:25:35 am; 4/10/13; 8:25 pm
Sherrie: GOC this is Sherrie.

Estabrook:  Hey Sherrie, this is Mark Estabrook on, what are we, 1317.
Sherrie: Laredo - Memphis

Estabrook:  Laredo to Memphis that’s correct. I'm just giving you a heads-up, it looks like
we’re going to be late tonight.

Sherrie: Oh yea, I think many will be late, But you’re speaking in reference to the weather.

Estabrook: Yea.

Sherrie:; Yea

Estabrook:  Ijust, I you know, I hate to assume anything so I just wanted to give you a heads-
up, but we’re on top of it. Right now we’re still at the hotel,

Sherrie: OK
Estabrook:  We’re going to get a taxi here as we watch the weather in the lobby on Intelecast.
Sherrie: - Un-hum

Estabrook: ~ But I wanted to let you know where we were and not to panic.
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Sherrie:

Estabrook:

Sherrie:

Estabrook:

Sherrie:

Estabrook:

Sherrie:

Estabrook:

Estabrook;

Sherrie:

Estabrook:

Shetrie;

Estabrook:

Sherrie:

Estabrook:
Sherrie:

Estabrook:

Sherrie:

OK, well let’s see. Have you had a chance to look at your [unintelligible]?
My FO is doing that downstairs right now. 'm just getting my bags.

OK.

So we will keep an eye on it and you’ve got my cell phone number if you have
any reason to contact me.

Let me write that down, 230-4933
Correct and it’s Mark

Allright, Mark. Il be happy to call you with any updates. But you know with
the weather moving in, sometimes, with adjacent center metering, the other
towers actually hear things before the dispatchers do because the center is
constantly changing stuff.

Right.

So if you hear something and you haven’t heard from me if you’d drop me an
[unintelligible] real quick with an update.

I'mean, you know it might be hail in Memphis when we take off from Laredo
because we’re going to try to time it so we get there just at the right time.

That would be perfect

It may not look good outside, but you don’t have a window anyway, do you?
Yes

(Laughter) I thought they took your windows away until morale improved.

(Laughter) No. They were kind enough to leave us with windows, in the hopes
that it would improve morale.

Oh, Ok. All right. Thanks, Sherrie
You're welcome. I’ll give you a call if T hear anything,
All right bye-bye.

All right, bye.
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4/11/2013
Crook:

Robert:

Crook:

Robert:

Crook:

Ramp to Duty Officer 2:14:04 am; 4/10/13; 9:14 pm
Duty officer Mark Crook
Hello sir. I’m calling from Laredo. This is Robert at the LRD Ramp

Hey Sir, I don’t know if this is the right number but the flight crew for flight 1317
hasn’t shown up, and they’re supposed to fly out of here in about 10 minutes.

1317 and they haven’t shown up?

Laredo to Memphis. Yea. I [unintelligible] the hotel but I, you know, I just barely
noticed that they’re not here.

OK. Hold on just a moment. Hey Mike, the 1317 crew down in Laredo hasn’t
shown up to the ramp and they’re supposed to block in about 10 minutes.

Urintelligible (between Crook and Mike)

Crook to Mike: T don’t know. The ramp is calling in now.

Crook:
Robert:
Crook:
Robert:
Crook:
Robert:
Crook:

Robert:

Crook:

Robert:

Unintelligible (between Crook and Mike)

Unintelligible (between Robert and someone else)

Did you call, did yéu try to call the Captain.

Are you asking me?

Yes.

I don’t have a number for him. Do you have a number for him?
No. Il try to call him. Give me your number at the ramp.

OK 956-523-3927

3927. And what was your name?

Robert. Do you know what hotel they’re staying at? [ know they used to stay at
Homewood Suites I think. It’s... '

Unintelligible (Robert to someone else)
Give me the flight number again. 13177
Yea. 1317 Laredo Memphis.

Unintelligible (Robert to someone else)
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Robert:
Crook:
Robert:
Crook:

Robert:

4/11/2013

Estabrook:

Crook:

Estabrook:

Crook:

Estabrook:

Crook:

Estabrook:

Crook:

Estabrook:

Crook:

Estabrook:

Crook:

Estabrook:

Crook:

Estabrook:

Crook:

Yeal

They’re staying at the Fairfield Inn and Suites.
Fairfield.

I'll call the captain right now.

Ok. Thank you, sir.

Duty Officer to Captain; 2:16:49 am; 4/10/13; 9:16 pm

Hello.

Mark, hey Mark Crook, duty officer sir. How are you?

Good.

Hey, are you guys at the ramp vet.

No we’re sitting in the lobby at the hotel watching Intelecast.

Watching what?

Intelecast. Are you familiar with Intelcast?

Yes, I, I thought you said the broadcast

Oh no, no, uh, Sherrie who is working the flight she’s working, what is it, 1317.

Yes.

She is our dispatcher and she’s aware of it. I called her an hour ago and she and I
are on the same page

Ok, what was the decision? What’s going on?
We’re on a weather hold. We're not going to fly through a line of thunderstorms.
OK. They put you on a weather hold?

No. I put myself on a weather hold. Iam not going to fly though a line of
thunderstorms.

OK.
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Estabrook:

Crook:

Estabrook:

Crooi(:

Estabrook:

Crook:

Estabrook:

Crook:

Estabrook:

Crook:

Estabrook:

Crook:

Estabrook:

Have you looked at the radar?

Mark, I'm very familiar with it, bﬁt you know typically, we just found out that
you guys are supposed to push in 10 minutes and you’re not at the ramp. So this is
the first I’ve heard of it.

OK. Somebody in GOC is not talking to the woman that’s working the flight.
Somebody got involved and they don’t know what’s going on. And I made sure
over an hour ago that they knew what was going on. And she agreed with me. She
said there’s no way.

Ok.

I'said Tknow. So we’re waiting for the weather to push through, and we’ll, if we
can, time it right, we’ll arrive right as it has ended up on the east side of Memphis.

So what time are you planning to take off?
I don’t have a time. We’re watching the weather.

OK. The weather has sped up. They’re expecting it to move through here about
30 minutes earlier than they expected before.

I’ll make that determination at the ramp. But we’re not, I don’t see us, taking off
in 30 minutes.

I didn’t say take off in 30 minutes. I just told you the weather has sped up 30
minutes.

OK. But I'want you to know that I'm on top of it and Sherrie’s on top of it.
All right
All right. Thank you.
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4/11/2013

Sherrie:

Estabrook:

Sherrie:

Estabrook:

Sherrie:

Estabrook:

Sherrie:

Estabrook:

Sherrie:

Estabrook:

Sherrie:

Estabrook:

Sherrie:

Estabrook:

Sherrie Second Conversation with Estabrook; 2:39:41 am; 4/10/13; 9:39 pm
GOC this is Sherrie
Hey Sherrie this is Mark Estabrook.

Yes

There’s a lot of people that are calling me tonight panicking, doing pilot pushing
and all of that crap. Do you know who started that?

No. I'm not sure. I know that the ramp was looking for you and they were
wondering why you were late and I told them that you called and said you’d be
running late, but -

They’re calling me again on the other line

Ah

First I had crew scheduling call me and I said no we’re waiting for weather in
Memphis. And then a few minutes later the duty officer called me and was
chewing me out saying I needed to take off. And I go, no I’m not taking off and
he goes, well GOC wants to know why you’re not taking off. And I said, well I
talked to Sherrie over an hour ago and let her know that we were on a weather
delay.

No, actually when you said that you were running late I was under the impression
that you meant that you thought that you’d be late into Memphis. I didn’t realize
that you meant you were staying at the hotel.

Oh, well, that’s what we were doing, We were just waiting for the weather,
watching the radar screen.

And, I thought that meant that you were going to be waiting at the airport. I
didn’t realize you meant ~

Yea, but then see when the duty officer continued this conversation and I told him
we were on weather hold. And he says, well you’re a no show at the ramp. And I
go I let Sherrie know we were going to be late.

Right, But that didn’t -

Well let me finish what I was saying. And then he transitions to, you need to take
off and I go no I’m not going o take off. And he says, well everyone else is
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taking off. You know, trying the old you know the crowd theory. You’re the
only one that’s not taking off. And I go look I’m not [unintelligible] 50,000 feet
I'm not going to climb over it, and even if I did, when I got there it would be right
there in Memphis. So, I’'m waiting and, you know, he wasn’t too pleased with
that. So that’s the part of the conversation, I can understand the breakdown in
communication about show time at the ramp and all that. That’s not a problem. I
getit. But you know trying to push the pilot to take off when he says he’s not
going to do it, that’s just not satisfactory. And I know you; you were not like that
at all. In my conversation with you, you were completely understandable, but the
duty officer pissed me off.

Sherrie: I'm sorry to hear that, but unfortunately I’ve got another call so
Estabrook:  All right Sherrie. I just wanted to make sure we’re on the same page.

Sherrie: Right. Actually, I guess we kinda weren’t because I didn’t realize you were
staying at the hotel but.

Estabrook: ~ Well that’s just a breakdown in communication. I don’t have a problem with that.
Sherrie: All right, well, I’ll probably talk to you later.
Estabrook:  All right, bye Sherrie.

Sherrie: Bye.

et
4/11/2013 Duty Officer Voicemail (Hang-up); 2:42:41 am; 4/10/13; 9:42 pm
Your call has been forwarded to an automated voice messaging system. 90

Hang-up
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4/11/2013

Sherrie;

GOC Mgr.:

Sherrie:

GOC Mgr.:

Sherrie:

GOC Mgr.:

Sherrie:

GOC Mgr..

Sherrie:

GOC Mgr.:

Sherrie:

GOC Mgr.:

Sherrie:

GOC Mgr.:

Sherrie:

GOC Mgr.:

GOC Manager to Dispatcher; 2:42:50 am; 4/10/13; 9:42 pm
GOC. This is Sherrie

Hey Sherrie. When you talked to that captain was it on the 8025 or was it a
different phone line?

It was probably 8025 but he just called back.
Oh good.

Yea, but you know I made it again when he asked me you know why is he being
pushed to leave. I told him well

It’s his damm job, that’s one thing

I just mentioned to him that apparently there was some sort of miscommunication
because when he said he was running late I was never under the impression that
meant that he would be at the hotel.

Yea

And he conceded that you know that that was obvious that he wasn’t you know
going to be staying that he didn’t say that he’d be at the hotel.

He danced around with mark. He knows he’s in the wrong.
Did you find it.
No I'm still trying to find it. But he knows he’s in the wrong. (unintelligible)

It was probably about an hour ago but yea it is, and now you know he’s upset
because he says he feels like the duty officer is trying to make him go.

OH. Let me find that recording too. Thank you.

I'mean just minutes ago. I was listening I was listening to him because I wasn’t
allowed to speak.

Ah. Ok. We’ll find that nice recording of him.

#i#
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4/11/2013

Sherrie:

Estabrook:

Sherrie:

Estabrook:

Sherrie:

Estabrook:

Sherrie:

Captain to Dispatcher, 2:52:05 am; 4/10/13; 9:52 pm
GOC this is Sherrie.

Hey Sherrie, this is Mark again.

Yes.

Can you send me a new flight plan coming in from the west instead of going
through it and coming in from the east.

Yes, yes I can.
OK. Thanks.

Umhum, Bye.
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U,s. Department of Labor

Occupational Safety and Health Administranon
Atlanta Regional Office
Sam Nunn Federal Center @
61 Forsyth Strest, SW Roor; 6756

- Atianta, Georgia 30303
(678) 237-04G0
(678) 2370447 FAX

day 2 SENED
A 208 IS MANAGERERT
P?dE’:X EXPE@SS - ;"{ %_:'*‘é‘i*;. - g Eﬁ'ﬁ
Attn: Legal Department _ s o
3610 Hecks Cross Road ‘ Monogng Uecit
Memphis, TN 38124

Re: FedBx Express/Estabrook/Case No 4-1760-13-080

Dear Sir or Madam:

The complaint in the above-captioned matter has been withdrawn from our office. With this
withdrawal, the case in this matter s closed.

If af any time you have any questions or require any information regarding employee rights and
employer respousibilities under the whistleblower protection statites adiministered by OSHA,
please feel free to contact this office affice by mail or telephone, -

Sincerely, --

%\

N
]
B

Pl o
N 5,
\

Katthew E. Robinson.._ —

Regional Suparvisory Investigator

FDX:4-000019
228



RX-13



i

D

From: Cargo Pilot [mailto:cargopilot@gmatl.com]
Sent: Sunday, August 04, 2013 08:00 AM

To: William McDonald

Subject: Fred Smith

Bill,

I'need to talk to Fred. It has nothing to do with Flight Ops or you. It deals with something related to 9-11. I did
my best to protect the company and reported as much as I could through Bill Henrickson when I was the

Security Chairman at ALPA. Ask Fred to call me on my cell but realize I tum it off when I sleep. T am about to
close my eyes and call it a day.

Mark Estabrook
C 901-230-4933
I 512-772-1605

FDX 4-000020
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Phil Tadlock

From: William McDonald

Sent: Tuesday, August 06, 2013 7:56 PM

To?: Co John Maxielf; Jim Bowman; Todd Ondra
Ce ‘Robb Tice; Rob Fisher ’

Subjecty Fw; Fred Smith

Mark's response to my emall.

| have not responded. Will confer with Rob to ensure that there will be a face to face meeting with Mark and Rob and

Todd.

Bill -

Captain Willlam McDonald
Managing Director
System Chief Pilot
501.224.5525

" From: Mark Estabrook

Sent: Tuesday, August 06, 2013 06:58 PM
Ta: Williarm McDonaid
Subject: RE: Fred Smiith

Thanks, Bill: I placed a call to Rob this afternoon and left a.’message, I really wanted to fiy that tip to Panama so I wish
we could have talked before T.gof refpoved. But having said that, I understand why you did what you did.

If T could arrange a conference phone call with the: head of torporate security and Fred, I thirik this could take less than
15 minutes.

Mark

Feom: Williarm McDonald

Sent: Monday, August 05, 2013 2:11 pM

To: Mark Estabrook

€cr Reb Fisher; Todd Ondra; Robb Tice; Jim Bowmari
Subject: FW: Fred Smith

Mark,

I have read your emall and have some concerns about the issue you raised. T would like fof you to meet with your Fleet
Captaid, Robb Fisher, as well as the Director of Corporate Security, Todd Ondra. I will have Rob contact you to arrange
this méeting. Until that time T have directed that you he remaveéd from flight status, with pay (NOQ).

I hope-that in this way we will be able to resolve Your concerns, '
Thanks for your patience,

Bill

j—=

FDX 4-000049
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Captain William McDonald
System Chief Pilot
Managing Director/Flight Operations

Officer 901.224.5525
Mabile: 801.326.4175
wwmcdonald@fedex.com

From: Cargo Pilot {mailto:cargopilot@gmail.com]

Sent: Sunday, August 04, 2013 08:00 AM
To: William McDonald
Subject: Fred Smith

Bill,

I need to talk to Fred. It has nothing to do with Flight Ops or you. It deals with something related to 9-11. I did

mmy best to protect the company-and reported as much as I could through Bill Henrickson when I was the
me on my cell but realize I turn it off when I sleep. I am about to

Security Chairman at ATLPA. Ask Fred to call
close my eyes-and call it a day.

Mark Estabrook
C 901-230-4933
H 512-772-1605

FDX 4-000050
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 UNITED STATES DEPARTMENT OF LABOR
OCCUPATIONAL SAFETY AND HEALTH ADMINISTRATION
OFFICE OF ADMINISTRATIVE LAW JUDGES

MARX ESTABROOK,
Complainant,

Case No. 2014-AIR-00022 A
Administrative Law Judge Scott R. Morris

V.

FEDERAL EXPRESS CORPORATION,

S N N S N e N N N

Respondent.

RESPONDENT’S MOTION FOR SUMMARY DECISION

Respondent, Federal Express Corporation, files this Motion for Summary Decision as to
all claims aSse;ted by Complainant against Respondent pursuant to 29 C.FR. § 18.72 and 49
U.8.C. § 42121, The pleadings, depositions, supporting documents and supporting declarations
demonstrate that there are no genuine issues of material fact and Respondent is entitled to a
.deci'sion as a matter of law. A Memorandum of Points and Authorities setting forth the factual
and legal basis for this Motion has been filed contemporaneously herewith and is specifically
incorporated bi' reference into this Motion. |

WHEREFORE, Respondent respectfully requests an Order granting its Motion for

Summary Decision and dismissing all of Complainant’s claims against Respondent.
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Respectfully submitted,

By: (D:uwt@? T&&AW ‘

Daniel Riederer, Esq. _
FEDERAL EXPRESS CORPORATION
3620 Hacks Cross Road, Building B, 3rd Floor
Memphis, Tennessee 38125

Telephone: (901) 434-8556

Facsimile: (901) 434-9279
daniel.riederer@fedex.com

- COUNSEL FOR RESPONDENT

CERTIFICATE OF SERVICE

The undcréigned certifies that, on April 21, 2016, Respondent’s Motion for Summary
Decision was filed via FedEx with Judge Scott R. Morris with the U.S. Department of Labor’s
Office of Administrative Law Judges and served via FedEx, upon:

| Lee Seham, Esq.

Seham, Seham, Meltz & Petersen, LLP
199 Main Street, 7th Floor

‘White Plains, NY 10601
" Dowief Ricderer
Daniel Riederer, Esq.
Counse] for Respondent
2
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UNITED STATES DEPARTMENT OF LABOR
OCCUPATIONAL SAFETY AND HEALTH ADMINISTRATION
OFFICE OF ADMINISTRATIVE LAW JUDGES

MARK ESTABROOKX,

Complainant,
Case No. 2014-AIR-00022
Administrative Law Judge Scott R. Morris

V.

FEDERAL EXPRESS CORPORATION,

Respondent,

RESPONDENT’S MEMORANDUM OF POINTS AND AUTHORITIES
IN SUPPORT OF ITS MOTION FOR SUMMARY DECISION

Respondent, Federal Express Corporation (“FedEx”), submits this Memorandum of
Points and Authorities in support of its Motion for Summary Decision pursuant to 29 CF.R. §
18.72, and states as follows:

1. INTRODUCTION

In April 2013, Estabrook failed to arrive at the Laredo airport by the requisite
“showtime™ and as a result was required to meet with his manager who wanted to figure out what
bappened. He was not disciplined and did not lose any pay. In August 2013, Estabrook sent an
email to his manager’s manager, asking him to have Fred Smith, the CEO and Chairmaﬁ of the
Board for the parent company of FedEx, call him to discuss “something related to 9-11.” He
went on to explain that he was about to go to sleep and that he shuts his cellphone off when he is
sleeping. Estabrook was granted a meeting instead with his manager, a senior level manager in
the Aviation Securit}; Group and an in-house attorney. One of the concerns raised in that

meeting was that Auburn Calloway, a former pilot who had been in prison for the last twenty
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years had converted to Islam and therefore may be communicating FedEx secrets to Al Qaedél.

Accordingly, Estabrook suggested that FedEx approach the Justice Depaﬁ”cment to plant listening

' devices in his prison cell. The Sccu1-'ity manager believed those statements, togetﬁer with his
behavior during the meeting, were strange and out of touch, and recommended to Flight
management that he be evalugted. Estab’rook was evaluated by three physicians. in accordance
with the parties’ Collective Bargaining Agreement, with one physician concluding he was not fit

" for duty and two physicians concluding that nothing was. abnormal with his mental or emotional
state and that he was fit for duty. As a result, he was returned to active flight status. Estabrook
was not disciplined in any way and was paid throughout medical examination process.

The Department of Labor investigated Estabrook’s claims and found no merit to them.
Despite the absence of an adverse employment action or the incurrence of damages, Estabrook
appealed his claim to this forum. As demonstrated in the Motion and Memorandum, there are no
genuine issues of disputed facts and Estabrook’s retaliation claims must be dismissed as a matter
of law.

. STATEMENT OF FACTS

A, Company Background and Policies

Federal Express Corporation (“FedEx”) is an airline in the express transportation and

delivery business based in Memphis, Tennesseé_.l As an airliﬁe, it is heavily regulate& by various
government law enforcement agencies, including the Federal Aviation Administration,

FedEx maintains a Code of Business Conduct and Ethics policy that encourages all
employees to report legal or ethical violations to their manager, human resources department,

legal department or through the FedEx Alert Line. [Code of Conduct, p. 2, 5, 9]. FedEx’s

! Federal Express Corporation is a wholly owned subsidiary of FedEx Corporation.
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policies also explicitly prohibit retaliation against employees who report in good faith known or
_suspected misconduct. [Id. p. 8].

FedEx has a Security Department with groups focused on international, domestic and
aviation security. [See e.g. Ondra Dep. p. 10-12, 61-64]. The Aviation Security group works to
ensure the safety and security of its employees and planes. [See e.g, Ondra Dep. p. 61-63, 70].
The Security Department also encourages employees to file Aircrew Security Reports (“ASRs™).
[Yannizzi Decl. §3]. Since 2012, FedEx has received close to 1,000 ASRs. [Id. §4]. Due to the
regulatory nature of the airline industry, the Federal Aviation Adminisiration and the
Transportation Security Administration dictates, evaluates and gudits FedEx’s security measures.
[See e.g. Ondra Dep. p. 61-63, 70; Estabrook Dep. p. 95-96].

B. The Collective Bargaining Agreement and 15D Examinations

The FedEx pilots are represented by the Air Line Pilots Association (“ALPA”).
[Estabrook Dep. p. 57-58, 62; Ondra Dep. p. 21-22]. The Collective Bargaining Agreement
between FedEx and ALPA, in relevant part; provides that Fiight Management may direct a pilot
to see the company’s aeromedical advisor, HMey Watt & Company, if the company has a
reasonable basis to question whether the pilot has developed an impairment to his abilities to
perform his duties as a pilot. [See Collective Bargaining Agreement § 15D]. A pilot who is

'referred to Harvey Watt is removed from anj conflicting scheduled activities with pay (“NOQ
Status”) until the aeromedical advisor determines whether the pilot is fit for flight duty.? [Id]
Once referred, Harvey Watt may require a pilot to undergo a test, medical exam or evaluation by
an aeromedical advisor or éphysician they select. [Id.] FedEx pays all éxpenses related to this
process. [Id.] If after an evaluation, Harvey Watt determines that the pilot is unfit for flight

duty, the pilot may engage a second physician to evaluate his or her medical condition. [d.] If

NOQ status may be used in a many other situations.
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the second physician disagrees with the first physician, the pilot is evaluated by a third physician
or a medical review panel. [&] If the third physician determines that the pilot is fit for duty, the
pilot is returned to active flight status and, if necessary, is made whole in terms of Jost pay, sick
leave or expenses. [Id.]

C. Estabrook’s Employment with FedEx

Estabrook applied to work for FedEx as a pilot in April 1988. [Estabrook Dep. p. 24 and

Ex. 1 thereto]. In doing so, he voluntarily agreed that he would submit to medical examinations
as often as requested during his employment. [Id. p. 7, “Agreement” § 6]. FedEx hired
Estabrook as a pilot in 1989, and currently employs him as a Captain of A300 planes.
- [Estabrook Dep. p. 28].
. During the relevant time period, Estabrook reported to A300 Fleet Captain Rob Fisher.
[Id. p. 85-90]. Fisher reported to the System Chief Pilot Bill McDonald. [Id.] McDonald’s
management chain included a Vice Presidgnt of Flight Operations, Senior Vice President of
Flight Operations, Executive Vice President of Air Operations and the CEO of FedEx, Dave
Bronczek.?

.As a FedEx pilot, Estabrook receives recurrent training from the Flight Training
Department, including computer training every three to four months on such things as ethics,
corporaté policies, and flight systems. [Estabrook Dep. p. 45-46]. Additionally, pilots typically
undergo training in a flight simulator every six months. [Id.] Pilots‘also must obtain and
maintain a medical certificate. [Id. p. 48-54]. To maintain their certification, pilots must pass a
comprehensive evaluation by an FAA-approved medical examiner every six months. {Id. p. 51-

53].

? As discussed later in this brief, Fred Smith is the CEO and Chairman of the Board for the parent company, FedEx
Corporation.
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In 2001, the FedEx pilots were represented by ‘the FedEx Pilots Association (“FPA”).
[Id. p. 58, 62]. During a portion of that time period, Estabrook served as the head of the security
committee for the FPA. [Id. p. 62-63]. In that role, pilots would approach him with safety and
security concerns and he would advocate those concerns on behalf of the pilots to the union
leadership, FedEx’s management, security and legal c;)unsel, and government officials. [Id. p;
64-68].

On or about 2001 and 2002, as the head of the FPA security committee, Estabrook raised
concerns with FedEx and the FAA over the publication of real-time flight tracking data of FedEx
planes by FedEx to the FAA. [Estabrook Dep. p. 66-71]. According to Estabrook, the FAA
requires FedEx, as well as all U.S. airlines, to provide this tracking data of its planes to the FAA,
including the planes’ positiqn, heading, altitude, and airspeed.® [Id.] The FAA then publishes
that data in various forums, including providing it to certain websites. [Id. p. 69-70, 161-162].
Estabrook explained that he was concerned that terrorist could use this data published by the
FAA to strategically time the detonation_ of bornbs. [Id. p. 68].

On or about 2001, Estabrook raised this concern through face-to-face meetings with
FedEx’s Flight Management and senior Security Managers. [Estabrook Dep. p. 65-66, 72, 75-
77]. Additionally, on or about 2001 and 2002, Estabrook submitted written communications and
had face-to-face meetings with représen’tativcs of the FAA, including the FAA Administrator.
[Id. p. 66, 81-83]. Significantly, Estabrook does not allege that he suffered any form of
retatiation for raising these security concerns in 2001 and 2002. Estabrook ultimately stepped
down from the position as the head of the FPA’s security committee, and never voiced any

additional security issues between 2002 and 2013. [Id. p. 93].

* This data is distinguishable from the package tracking data FedEx publishes for its customers on its website. That
data only includes certain package scans, such as delivery and pick-up scans. [Estabrook Dep. p. 68-69, 71-72]. It
does not publish any flight information or flight tracking data. [Id.]
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D. The Laredo _Incident

Pilots are required to arrive at the airport by their “showtime,” which is one hour before

their scheduled departure timé. [Estabrook Dep. p. 104-105]." Once there, the pilot has the
ultimate authority to determine whether it is safe to fly the plane. [Fisher Dep. p. 14-15].
Furthermore, a duty officer cannot force a pilot to fly in unsafe conditions. . [Estabrook' Dep. p.
123; Fisher Dep. p. 14-15, 30-31; McDonald Dep. 22-23].

In April 2013, Estabrook was the captain of a FedEx flight from Laredo, Texas to
Memphis, Tennessee. [Estabrook Dep. Ex. 5]. After learning of a line of storms from Houston,
Texas to Canada, and ;:oncluding that it was unsafe to fly through those storms, Estabrook made
the decision to delay the flight. [Id. p. 102-103]. There was no weather in Laredo Aarea or the
area directly north of Laredo. [Estabrook Dep. p. 105-107]. Estabrook critically made this
decision from his hotel and in doing so elected not to report to the Laredo airport by his requisite
“showtime.” [Id. p. 102-103].

 After Estabrook made the decision to delay the departure, he contacted the FediEx
Dispatch Department and spoke with Dispatcher Sherrie Hayslet. {Id. p. 103, 105; Fisher Dep. p.
20-27]. He told her “I’m just giving you a heads-up, it looks like We’re going to be late tonight.”
[Transcript of Audio Recofdings]. He advised her that he was at the hotel getting his bag; and
that he and his first officer were getting a taxi as they watched the weather in the hotel lobby.
[Id.] The Dispatcher asked him to keep her updated. [Id.]

Approximately one hom later, Estabrook still had not arrived at the airport. Asaresult, a
member of FedEx’s ramp operations at the Laredo airport contacted FedEx’s Duty Officer, Mark

Crook, to inquite as to the whereabouts of Estabrook. [Id.] Crook contacted Estabrook to
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determine his location and status. [Id.] Although the telephone recordings do not substantiate
his allegation, Estabrook alleges Crook pressfured him to depart.® It is undisputed, however, that
‘Crook could not force Estabrook to fly in unsafe conditions, and at no point did a member of
Flight management instruct EstaBrook to fly in unsafe conditions. [Estabrook Dep. p. 123;
Fisher Dep. p. 14-15, 30-31; McDonald Dep. 22-23]. Ultimately, Estabfook went to the airpprt,
departed Laredo and arrived in Memphis after the storms cleared. ‘[Estabrook Dep. p. 116-117].

As a result of Estabrook’s late arrival at the Laredo airport, his supervisor, Fleet Captain
Rob Fisher, set up a meeting with him on May 1. [Id. at Ex. 5]. This meeting was explicitly
designated as a 19D “investigatory” meeting. [Id.] Under the Collective Bargaining Agreement,
a 19D meeting is not disciplinary or punitive, but rather is designed to investigate and understand |
a pilot’s performance and conduct. [Collective Bargaining Agreement § 19; Fisher Dep. p. 15;
McDonala Dep. p. 23, 28, 31]. If discipline may be warranted, the company concludes the 19D
meeting and institutes 19E proceedings, which include advanced notice and a hearing. [Id.]

On May 1, Estabrook met with Fisher and they discussed the events that took place in
Laredo. [Estabrook Dep. p. 102; Fisher Dep. p. 24-25]. The meeting lasted less than 15 minutes,
and at the conclusion of the meeting, Fisher confirmed that it was the Captain’s duty to
determine if it was safe to fly, but asked Estabrook to “promise that he would show up to work
on time.” [Estabrook Dep. p. 113-115; Fisher Dep. p. 30-_.31]. No discipliné was issued and
Estabrook lost no pay as a result of this incident. [Estabrook Dep. p. 114, 118].

A day prior to the meeting, Estabrook filed an AIR21 complaint. [Estabrook Dep. p.

121]. However, when Estabrook realized Fisher was not planning to discipline him, Estabrook

® Calls made to the Dispatch Department are automatic ally recorded. Estabrook claims that at least four recordings
from this incident were deleted. [Estabrook Dep. p. 107-109; Fisher Dep. p. 80].

243




withdrew his complaint. [Id.] The OSHA investigator acknowledged the withdrawal and closed -

the case on May 2, 2013. [Id.; Closure of ATR21 Complaint].

E. The Fred Smith Email

On August 4, 2013, over a decade since he served in any sort of security role for FedEx,
Estabrook sent an email to the System Chief Pilot Billl McDonald. [Estabrook Dep. p. 127-128,
133 and Ex. 8 thereto]. In this email, Estabrook asked McDonald to have FedEx Corporation’s
CEQO, Chairman of the Board and founder Fred Smith call him on his cell phone to discuss
“something related to 9-11.” [Id.] Oddly, Estabrook mentioned to McDonald that he was about
to go to sleep and that he turns his cell phone off when he sleeps. [Id.] According to Estabrook,
he had been up all night reading about a “printer bomb” designated for shipment on a FedEx
plane out of Yemen three years earlier in 2010, and concedes that it was possible that I_1e had
been consuming alcohol. [Id. p. 133-135].

McDonald was not sure if Estabrook was serious or whether he was joking; he thought
the email was odd and unusual. [McDonald Dep. p. 56-58; Fisher Dep. p. 69]. Nevertheless, as
a result of this email, McDonald set up a meeting with Estabrook, Rob Fisher, in-house counsel
Robb Tice, and the Managing Director of Aviation Security, Todd Ondra. [Estabrook Dep. p.
149]. To facilitate the scheduling of this meeting, McDonald placed Estabrook on an
Administrative “NOQ” status effective August 5. [Id. p. 138-139; Supp. Ans. To Int. No. 7).
The purpose and effect of this status was to clear Estabrook’s work schedule to conduct this
meeting and to prevent the scheduling of conflicting éctivities. [Supplemental Answer to
Interrogatory No. 7; McD(;naId Dep. p. p. 60-62; Fisher Dep. p. 53; Tice Dep. p. 24].

The meeting was conducted oﬁ August 9. [Estabrook Dep. p. 149; Tice Dep. p. 30-32].

During that meeting, Estabrook mentioned something to the effect that he had chased Russians
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through Europe. [Estabrook Dep. p. 21, 152~153]. Ondra’s recollection, substantiated by his
notes, was that Estabrook referenced “being in Burope with his father, being chased around
Hungary and Russia trying to free people and was thrown in jail at the age of 18 trying to do
some of those things over in Europe.” [Ondra Dep. p. 54, 56, 85 and Ex. K thereto].

Estabroqk then expressed concerns over the disclosure of real-time flight tracking data of
FedEx planes fo the FAA (the sa?ne concerns he raised to FedEx and the FAA in 2001 and
2002). [Estabrook Dep. p. 82-83, 150-151, 161-162]. He believed FedEx was not doing enough
to improve security. [Id. p. 150-151]. | .

Estabrook then told the group that he had heard rumors that Aubum Calloway had
converted to Islam. [Estabrook Dep. p. 153-155; Ondra Dep. p. 54-57, 82-85; Fisher Dep. p. 69;
Tice Dep. p. 68]. Calloway is a former FedEx pilot who attacked a flight crew with a hammer
and spear gun while he was “jump seating” in April 1994. [Ondra Dep. p. 76-80]. Calloway was
subsequently convicted of attempted murder, among other crimes, and has been in prison since
that time. [See e.g. Ondra Dep. p. 84-85]. Estabrook feared that, solely because Calloway had
converted to Islam, he may attempt to share FedEx information with Al Qaeda. [Ondra Dep. p.
82-85; Estabrook Dep. p. 155]. As a result, Estabrook suggested that FedEx approach the Justice
Department to install_]istemng devices in Callowéy’s jail cell. [Id.]

Finally, Estabrook suggested that FedEx create an “operations research group” within the
Flight Operations Department that would be comprised of pilots and security personnel.
[Estabrook Dep. p. 174].

'Ondra had to exit the meeting near its conclusion. [Fisher Dep. p. 60-61]. In his absence,
Robb Tice asked Estabrook if he was “Mayday Mark.” [Estabrook Dep. p. 156; Tice Dep. p. 19-

21; Fisher Dep. p. 61-62].~Mayday Mark is an anonymous individual who had posted comments
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on a FedEx pilot blog. [Tice Dep. p. 18-19]. This individual made references on that blog that
he had suffered a stroke. [Id.; Estabrook Dep. p. 156]. Estabrook stated that' he was not that
individual and the meeting concluded. ‘ [Tice Dep. p. 21].

At the conclusion of the meeting, with no consultation with Ondra, Fisher told Estabrook
thgt he would return him to active flight status. [Estabrook Dep. p. 157; Fisher Dep. p. 66; Tice
Dep. p. 76-77]. Ondra, however, called Bill McDonald aﬁe;r the meeting and advised McDonald
that he had concerns wifh Estabrook’s behavior during the meeting. [Ondra Dep. p. 57;
McDonald Dep. p. 37-39]. In particular, Ondra found Estabrook’s comments about chasing
Russians and about Auburn Calloway to be strange. [Ondra Dep. p. 54-56, 85-86, 90-91]. He
also thought the initial email requesting a meeting with Fred Smith to be strange and “out of
sorts.” [Id. p. 52, 85-86]. As a result, Ondra recommended that McDonald refer Estabrook for
“some kind of evaluation.”. [1d. p. 57-58, 92-93, 96-97, 103; McDonald Dep. p. 37].

McDonald routinely relies on Ondra’s advice and counsel, and therefore conveyed those
concerns to Fisher. [McDonald Dep. p. 38]. Fisher acknowledged and understood Ondra’s
concerns and agreed that a 15D medical evaluation would be appropriate. [Fisher Dep. p. 50-51,

| 66-72]. Accordingly, Fisher returned Estabrook to NOQ status, and referred him to the
company’s aeromedical advisor, Harvey Watt & Co.5 [Estabrook Dep. p. 168; Tice Dep. p. 77-
80; Fisher Dep. p. 48-51]. At the request of Harvey Watt, Fisher provided a statement of why he
was referring Estabrook for a 15D evaluation. [Fisher Statement; Fisher Dep. p. 75-76]. In
doing so, he noted the strange nature of Estabrook’s August 4 email and the strange nature of

Estabrook’s concerns relating to Aubuin Callowéy, and concluded that while “he may very well

§ ‘To be clear, NOQ status is a paid status. A pilot is paid as if he is operating his normal line of flying. He just does
not have fo do the work. '

10-
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be fine. . .” “in the interest of ﬂight safety,” he recommends Estabrook undergo “an evaluation of
his fitness for duty.” [Fisher Statement; Fisher Dep. p. 69].

Harvey Watt communicated with Estabrook as well, and then referred him to Dr. George
Glass who performed an evaluation. [Estabrook Dep. p. 176-177]. Based on Glass’s
~. conclusions, Thomas Bettes, the acromedical advisor assigned to this matter, concluded that
Estabrook was not fit for flight duty. [Id. Ex. 15].

Pursuant to the Collective Bargaining Agreement, Estabrook offered conclusions from
his physician, who disagreed with Glass’s conclusioﬁs. [Id. p. 178-180, Ex. 12]. Because of the
conflicting conclusions, Bettes referred Estabrook to a third physician, who evaluated him and
concluded that he was fit to fly. [Id. p. 188-190]. Accordingly, Bettes informed FedEx that

-Estabrook was fit to return to active flight status and he was returned to work, effective October
30, 2013. [Id. Ex. 18]. Pursuant to the Collective Bargaining Agreement, he was made whole
for any used sick time.

Estabrook filed a second AIR21 complaint on October 3, 2013 while }1‘6 was proceeding
through the 15D process. [Second AIR21 Complaint]. The DOJ investigated his complaint and
concluded it was without merit. [DOJ Determination]. Estabrook objected to the investigator’s
conclusions, and his complaint was referred to the Office of Administratiye Law Judges. [Notice
of Appeal].

III. LEGAL ARGUMENT

Estabrook asserts multiple claims of retaliation under AIR21. He alleges FedEx
retaliated against him for refusing to depart from Laredo in April 2013 and for raising security
concerns about the publication of real-time flight tracking data in his meeting with Ondra, Fisher

and Tice in August 2013. As demonstrated below, these claims must be dismissed.
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A. Estabrook’s Claims Are Moot

Under Article IIT of the Constitution, the jurisdiction of federal courts extends only to

actual cases and controversies. Lane v. Roadway ExpressJ Inc., No. 03-006, 2004 DOL Ad. Rev.

Bd. LEXIS 22, *3-4 (Feb. 27, 2004). A federal court may not adjudicate disputes that are moot.
Id.; see also McPherson v, Mich, Higl_l Sch. Athletic Ass'n, Inc.,, 119 F.3d 453, 458 (6th Cir.
1997). Although administrative proceedings are not bound by the constitutional requirement of a
"case of controversy," the Administrative Review Board has considered the relevant legal
principles and case law developed under that doctrine in exercising its discretion to terminate a

proceeding as moot. Id.; see also Agee v. ABF Freight Sys., Inc., No. 04-182, 2005 DOL Rev.

Bd. LEXIS 143, *4-5 (Dec. 29, 2005); United States Dep't of the Navy, ARB No. 96-185, 1997

DOL Ad. Rev. Bd. LEXIS 22, *3-5 (May 15, 1997); Thomas Sysco Food Servs. v. Martin, 983

F.2d 60 (6th Cir. 1993).

Estabrook filed his first ATIR21 complaint in April 2013 and then immediately withdrew
it once he determined that he would not be disciplined. Estabrook filed his second AIR21
complaint in October 2013 while he was undergoing a 15D medical exam and on NOQ status.
Following that complaint, he was removed from NOQ status and returned to active flight duty
effective October 30, 2013. Furthermore, it is undisputed that Estabrook was paid for the time
period in which he was on NOQ status and participated in the 15D process. Consequently,
Estabrook testified that he only is seeking damages for alleged emotional distress and attorneys’
fees. His tésﬁﬁony, however, negates his emotional distress claim.

First, Estabrook testified that he was evaluated by several doctors who, based on their
medical opinion, concluded that Estabrook had no mental or emotional problems. Dr, Nugent

evaluated Estabrook in person in July 2013 and over the telephone in August 2013. [Estabrook

/
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Dep. p. 178-180, Ex. 12]. Dr. Nugent did not notice anything unusual or abnormal with
Estabrook, and had no concerns with his mental or emotional state. [Id.] Estabrook was
examined by Dr. Leonard in August 2014, and he concluded that Estabrook had no issues with
his mental or emotional state. [Id. p. 181]. Finally, Estabrook was examined by Dr. Green in

October 2013, and he concluded that Estabrook was “absolutely normal.” {Id. p. 188-189]. Dr.

Green did not see any.evidence of any abnormal mood symptoms. [Id. p. 189-190]. As aresult,

his doctor evaluations shov;r no signs that he was suffering from any sort of emotional distress
following his placement on NOQ and his referral to Harvey Watt for a medical exam.

Second, Estabrook testified that, during the 15D process, he agreed with his doctors that
he had no problems with his mental or emotional state. ‘[Estabrook Dep. p. 180, 181, 183-184,
190]. Of t;ourse, when specifically asked about the damages he is seeking in this case, he
explained he was under stress during the 15D process, but conceded that it abated once the
process concluded. [Id. p. 209, 211]. He also conceded that his acromedical advisor was not
concerned with his stress and advised him that the stress was normal. [Id. p. 209]. Indeed, he
was cleared for duty by his aeromedical advisor in January 2014. [Id. p. 52].

Notwithstanding his self-serving testimony that he experience stress during the 15D
process, even Estabrook testified that he did not believe he suffered from any sort of mental or
emotional problem or impairment, B;ased on Estabrook’s testimony, he cannot maintain a claim
for emotional distress damages.

Other than emotional distress damages, Estabrook seeks his attorneys’ fees. This claim,
however, will not save his case from mootness. An “interest in attorney's fees is . . . insufficient

to create an Aurticle III case or controversy where none exists on the merits of the underlying

claim." Lewis v. Continental Bank Corp., 494 U.S. 472, 480 (1990); Agee, 2005 DOL Rev. Bd.
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LEXIS 143, *4-5 (affirming the dismissal of an appeal as moot when the complainant’s only
damages_are attorneys® fees and expenses).

Since there is no case or controversy, Estabrook’s complaint is moot and his case must be
dismisscd.'

B. Elements of an ATR21 Complaint

Assuming, arguendo, that Estabrook’s case is not moot, it still must be dismissed because
Estabrook cannot meet his legal burdens under AIR21. Section 519 of the Wendell H., Ford
Aviation Investment and Reform Act for the 21st Century (“AIR21”), 49 U.S.C. § 42121,
prohibits discharge or digcrinﬁnat‘ion against an employee because the employee provided the
employer or the Federal Government information relating to any violation or alleged violation of
an FAA order, regulation or standard, or a violation of any other provision of Federal law
relating to air carrier safety. See 49 U.S.C. § 42121(a)(1).

AIR21 claims are evaluated under the McDonnell Douglas burden-shifting framework,

Ameristar Airways, Inc. v. Admin. Review Bd., 650 F.3d 562, 566 (5th Cir. 2011); Peck v. Safe

Air Int’l, Inc., No. 02-028, 2004 DOL Ad. Rev. Bd. LEXIS 10, *21-22 (Jan. 30, 2004). To

establish a prima facie case, the complainant must demonstrate that (1) he engaged in protected
activity; (2) the employer had knowledge of this activity; (3) the complainant suffered an
unfavorable personnel action; and (4) the circumstances raise the inference that the protected

activity was a contributing factor in the unfavorable action. Ameristar Airways, 650 F.3d at 566-

67.
If the complainant demonstrates those elements, the burden shifts to the employer to
articulate a legitimate, nondiscriminatory reason for the unfavorable employmént action. Id. at

567. The employer’s burden is one of production, not persuasion. 1d. Once the employer
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supplies the permissible justification, the burden shifts back to the complainant to show that the
employer’s explanation was pretextual and not the true reason for its unfavorable pérsonnél
decision. Id. The complainant retains the ultimate burden of persuading the trier of fact that his
protected activity was a contributing factor in the personnel action. Id.

If the complainant can establish his prima facie burden and establish that the employer’s
legitimate, nondiscriminatory reason is pretextual, the employer still avoids liability if it
demonstrates by clear and convincing evidence that it would have taken the same unfavorable
personnel actign in the absence of the protected activity. 49 U.S.C. § 42121(b)(2)(B).

C. The Laredo Incident

Estabrook alleges that he refused to depart from Laredo due to storms and unsafe
conditions over Memphis in April 2013, and that FedEx injtiated a disciplinary action against
~ him in May 2013 in retaliation for that decision. [Estabrook Dep. p. 191].

1. Claim Is Not Subject To Review

This discrete retaliation claim is not subject to review. Estabrook filed an AIR21
complaint on April 30 related to this incident, bui withdrew that complaint on May 2. The DOL
accepted that withdrawal and closed the case, [DOL Closure Letter]. Estabrook did not appeal
the closure of this complaint. or otherwise request a hearing within 30 days of that closure. A |
person seéking review of an ofder dismissing an AIR21 complaint must file a request for a
hearing within 30 days of the D'OL investigator’s order. See 29 C.F.R. § 1979.106. If no ﬁmely
objection is ﬁlc;d, the findings become the final decision of the Secretary and are not subject to
judicial review. See 29 C.E.R. § 1979.106(b)(2). Since he did not timely appeal. the closure of

his first AIR21 complaint, it is not subject to review.
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2. This Claim Xs Untimely

Estabrook filed a second AIR21 complaint on October 3, 2013, in which he alleged, in
pait, the same retaliation claim relating to the May 1 meeting with Fisher. [Second AIR21
Complaint]. Even though his sécond AIR2] complaint is subject to judicial review, his
retaliation claim relating to the May 1 meeting is untimely. A person wl?o believes he or she has
been discharged or discriminated against in violation of ATR21 must file a complaint within 90
days of the alleged violation. 49 U.S.C. § 42121(b)(1). Estabrook’s second AIR21 complaint
was filed 155 days after the May 1 meeting and therefore is untimely, Accordingly, this discrete
retaliation claim must be dismissed.

3. Complainant Cannot Establish His Legal Elements To This Claim

Even if Estabrook’s retaliatioﬁ claim relati.ng to the May 1 meeting is subject to review
and timely, it must be dismissed, because he did not suffer an adverse employment decision,
FedEx had legitimate, nondiscriminatory reasons for its employment decisions, and FedEx
would have made those decisions even in the absence of any protected activity.

- First, Estabrook did not suffer an a&verse personnel de'cision. Fisher specifically
scheduled the May 1 meeting as a “19D” meeting under the Collective Bargaining Agreement.
[Estabrook Dep. Ex. 5]. 19D of the agreement provides for non-disciplinary fact-finding
meetings, whereas 19E of the agreement provides for discipljnan; hearings. [Collective
Bargaining Agreement § 19]. During this meeting, Fisher listened to Estabrook’s side of the
story, coqﬁ_nned with him that he has the final authority on whether or not it is safe to fly, and
remindcé hiim to show up to work on time. [Estabrook Dep. p. 111-116]. The meeting took less
than 15 minutes. Estabrook d1d not receive a c'lisciplinaryv letter, lose any pay or otherwise suffer

any adverse effect to any of the terms, conditions or privileges of employment. Compare West
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v. Kasbar, No. 04-155, 2005 DOL Rev. Bd. LEXIS 131, *7-8 (Nov. 30, 2005) (oral or written
reprimands are not adverse employment actions; job-related criticism can prompt an employee to

* improve his’ performance and thus lead to a new and more constructive employment

relationship); Sheltqn v. Oak Ridge Nat’l Labs, No. 98-100, 2001 DOL Rev. Bd. LEXIS 23, *13-
21 (Mar. 30, 2001) (oral reprimands without a tangible job consequence are not adverse
employment actions; employer criticism, like employer praise, is an ordinary and appropriate
feature in the workplace); Simpson v. United Parcel Serv., No. 06-065, 2008 DOL Ad. Rev. Bd.
LEXIS 37, *13-14 (Mar. 14, 2008) (ARB precedents have held that warning letters do not meet
the adverse action requirement of the whistleblower statutes because they do not have tangible
job consequences); Agee, 2005 DOL Rev. Bd. LEXIS 143, *4-5 (a written warning is not an
adverse employment action within the meaning of STAA absent evidence of a tangible job
. consequence).

Not only did £he meeting not result in a tangible job conseéuence, but it did not have the
effect of dissuading Estabrook from bringing future claims. Compare Burlington Northern &

Santa Fe Railroad Co. v. White, 548 U.S. 53, 68 (2006) (finding that a plaintiff must show that

the challenged action would have dissuaded a reasonable worker from making or supporting a
charge of discrimination). Indeed, Estabrook was r'lot dissuaded from filing additional AIR21
complaints as demonstrated by the fact that he filed one approximately three months later. Asa
result, the May 1 meeting with Fisher was not an adverse employment decision as a matter of
Jaw. '

Second, even if the May 1 meeting was an adverse employment decision, FedEx had a

legitimate, non-discriminatory reason for conducting this meeting, and would have conducted

this meeting even in the absence of protected activity. It is undisputed that pilots are required to
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airive at the airport one hour before their scheduled departure time. It is undisputed that

Estabrook violated that rule. His misconduct wamranted a discussion with his supervisor.

Compare Yadav v. L-3 Communs. Corp., No. 10-3249,. 2012 U.S. App. LEXIS 2841, *10 (6th
Cir. Feb. 13, 2012) (employer terminated employee not for reporting legal violation but for
refusing direct orders, failing to perform his clearly assigned duties and falling below
performance expectations). |
Since he did not suffer an adverse employment action and since FedEx had legitimate,
nondiscriminatory reasons for its employment decisions, and would have made those decisions
even in the absence of any protected activity, Estabrook’s retaliation claim related to the May 1

meeting with Fisher must be dismissed. .

D. The Fred Smith Email

On August 4, 2013, Estabrook sent an email to Bill McDonald asking McDonald to have
Fred Smith call him on his cell pl:;one. [Estabrook Dep. Ex. 8]. This email set in motion events
that form the basis of Estabrook’s remaining retaliation claims. Estabrook alleges he engaged in
protected activity when he refused to timely depart in Laredo in April 2013, when he filed and
-subsequently withdrew his fitst AIR21 complaint in April/May 2013, and when he raised his
concerns with the publication of real-time flight tracking data. [Id. p. 191-193].

For purposes of this Motion only, FedEx does not dispute that Estabrook’s alleged refusal
to depart in unsafe conditions’ and his first AIR21 are protected activities; however, Estabrook’s
concerns over real-time flight tracking data was not protected activity. As he described in his
deposiﬁoﬁ, Estabrook had concerns with FedEx’s sharing of this data with the FAA. [Estabrook

Dep. p. 67-71]. He conceded that every airline shares this data with the FAA af the FAA’s

77 Notably, FedEx management never challenged Estabrook on his decision not to fly in unsafe conditions. The
record reflects that it only took issue with his failure to timely report to the airport.
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request. (1d.] Estabréok’s concerr; was that a terrorist could use this data to time the detonation
of a bomb. [Id.] Estabrook did not raise concerns about the screening of packages prior to
loading them on planes and never claimed that FedEx was violating FAA or other Federal laws
relating to screening procedures. [ﬁ] Instead, by his own admission, he was attempting to
“improve” FedEx’s security measures by approaching the FAA and persvading them to stop
publishing this data to third parties, including pubiic websites. [Id. p. 150, Ex. 9, p. 1 J4]. Since
he did not complain of a violation of an FAA order or regulation, or a violation of any Federal
law relating to air carrier safety, his concerns over real-time flight tracking data are not protected
under AIR21.

Assuming, arguendo, that he engaged in protected activity in April and August 2013, his
remaining retaliation claims still must be dismissed. In retaliation for his alleged protected
activity, Estabrook claims that FedEx retaliated against him by (1) placing him on NOQ status on
August 5, 2013; (2) referring him for a 15D evaluation on August 9, 2013; and (3) shortened his
flight simulator training in November 2013. [Estabrook Dep. p. 193-197].

1. Placenient on NbQ Status

As an initial matter, the decision to place Estabrook on NOQ status on August 5 was not
an adverse employment decision. The purpose was merely to facilitate the meeting that he
requested in his August 4 email, and he was paid for his time on NOQ. [Supp. Ans. To Int. No.
7; Fisher Dep. p. 53; McDonald Dep. p. 60-62; Tice Dep. p. 24]. This action also did not
dissuade Estabrook from filing a subsequent ATR21 complaint. Compare Burlington Northern &

Santa Fe Railroad Co., 548 U.S. at 68.

Even if the placement on NOQ was adverse, his claim must be dismissed because he

cannot demonstrate that the protected activity contributed to the adverse employment decision.
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Estabrook alleges he was placed on NOQ status on August 5 in retaliation for the Laredo
incident three months earlier. [Estabrook Dep. p. 193]. However, this allegation is based purely
on his own personal beliefs and speculation. His only basis for this aHegation is his belief that
McDonald was disappointed that h_c was not disciplined for the Laredo incident. (Id. p. 193-
194]. However, there is no record evidence that suggests McDonald was upset with Estabrook’s
concens related to the danger of flying through severe thunderstorms.” [See e.g. Fisher Dep. p.
20]. Instead, all of the evidence demonstrates that McDonald simply wanted Estabrook to come
to work by his required showtime. [Id. p. 122]. Thus, other than his own speculation, Estabrook
cannot demonstrate that he was placed on NOQ status in August 2013 in retaliation for refusing
to fly in unsafe conditions in April 2013. In responding to a motion for summary decision, a
complainant cannot rely on speculation, but must set forth specific facts that could support a

finding in his behavior. See Alexander v. Atlas Air, Inc., No. 12-030, 2012 DOL Ad. Rev. Bd.

LEXIS 95, *9 (Sept. 27, 2012).

Even if he could establish a causal connection, FedEx’s decision to place him on NOQ
status was legitimate aﬁd nondiscriminatory. Estabrook requested a meeting with Fred Smith to
discuss “issues relating to 9-11.” While acknowledging that Mr. Smith does not take such
meetings, Bill McDonald agreed to schedule a meeting with Estabrook, his manager, a senior
nianager in the Aviation Security Group and an in-house counsel. To facilitate the scheduling of
that meeting, McDonald placed him on administrative NOQ status so that flight échedules would
not conflict with this meeting.

Estabrook cannot demonstrate that FedEx’s reasons for placing him on NOQ status on

August 5 were pretextual. It is undisputed that Estabrook requested a meeting, and that had a
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flight schedule that would have prevented a meeting th;lt week. Accordingly, to facilitate that
meeting, he needed to be removed from the flight schedule (with pay).

2. 15D Evaluation -

Estabrook alle,;ges he was referred to a 15D medical evaluation because he raised
concerns regarding real-time ﬂight- tra_cking data. [Estabrook Dep. p. 197-198]. This claim must
be djsmissed because he did not suffer an adverse employment decision. It is undisputed that
Estabrook voluntarily agreed to submit to medical exams when requested. [Estabrook Dep. at
Ex. 1,p. 7 “A;greement” 9 6]. It also is undisputed that the Coﬂectivé Bargaining Agreement
explicitly gives permission to flight management to refer a pﬁot for a 15D exam if they have a
reasonable basis for questioning the pilot’s fitness for duty. Estabrook was paid during the 15D
process and ultimately returned to active flight status without any loss of benefits or seniority.

Even if the 15D referral was considered an adverse employment decision, Estabrook
cannot demonstrate that his protected activity contributed to the decision to refer him for a 15D
evaluation. First, Estabrook previously raised the same concerns in 2001 and 2002 and was not
referred for a medical examination. Furthermore, FedEx regulatly receives security and safety
complaints from pilots and doe.s not retaliate against those individuals through the referral to 15D
examinations. [Yannizzi Decl. §{ 3-5]. These facts demonstrate that his concerns about real-
time flight tracking data had no impact on the decision to referl him for a 15D medical
examination.

Furthermore, Estabrook testified that he believes the decision was rétaliatory because of
his personal interpretation that FedEx was trying to ground him by sending him to a psychiatrist
and his belief that McDonald was attempting to “get back at him” for the Laredo incident.

[Estabrook Dep. p. 198]. Estabrook cannot rely on speculation to survive a motion for summary
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dismissal as a inatter of law See Alexander, 2012 DOL Ad. Rev. Bd. LEXIS 95, *9. Therefore,
Estabrook cannot demonstrate a prima facie case and his claim must be dismissed.

Even if Estabrook could establish a prima facie case, FedEx had legiﬁmate,
nondiscriminatory reasons for its decision. Certain actions and comments by Estabrook were
_extremely strailge. |Se§ e.g. Fisher Dep. p. 66-72, 85]. He initially asked his manager’s
" manager to have Fred Smith call him on his cell phone to discuss “issues relating to 9-11.”
There were several more reasonable and appropriate avenues for him to express his concerns,
including directly to a member of Flight Management, Security or Human Resources. Even
within his own management chain, it would have been more appropriate to share his concerns
with the Fleet Captain, the Regional Chief Pilot, the System Chief Pilot, the Vice President of
Flight Operations, the Senior Vice President of Flight Operations, the Executive Vice President
of Air Operations or the CEO of his operating company than with Fred Smith.> Moreover, in
making this request for the CEO’s time, he also noted that Mr. Smith should be aware of his
sleeping schedule. In all respects, this request was odd.

His strange behavior was compounded when he shared concerns that Auburn Calloway, a
former pilot who had been incarcerated for approximately 20/ years, may be sharing secrets with
Al Qaeda and that FedEx should work with the Justice Department to place listening devices in
his prison cell. Ondra, who specializes in aviation séfety and security, believed these comments
plus his physical behavior during the meetfng were strange and out of touch. As a result, he
recommmended that Estabrook undergo “some sort of evaluation.”

Even if he could establish his prima facie case and demonstrate pretext, FedEx would

have taken the same action even in the absence of his protected conduct based on this strange

$Estabrook likely will argue that he previously reported his concerns to Flight Management to no avail. This
argument is misplaced because he had not attempted to raise these concerns in more than ten years and had not
approached the current Flight management team or any of its officers.
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behavior. FedEx wouid rather be safe and send a pilot for an evaluation if there are any
suspiciohs relating to the pilot’s fitness for duty than risk a tragedy like the Calloway incident.
Indeed, FedEx regularly refers pilots for 15D evaluations for a variety of safety reasons. [See
e.g. McDonald Dep. p. 17-22]. |

Since Estabrook cannot satisfy his prima facie burdens or prove that FedEx’s legitimate,
nondiscriminatory reason is pretextual and that the true reason was unlawful retaliation, and
because FedEx can demonstrate that it would have referred him for a medical evaluation even in
the absence of his alleged protected activity, this retaliation claim must be dismissed.

3. Flight Simulator Training

Estabrook alleges that pilots returning to active flight status typically are allowed three
flight simulator exercises before they are evaluated. [Estabrook Dep. p. 204-207]. In this case,
the Training Department only gave him one opportunity in the flight simulator before he was
evaluated. [Id.] He does not know who made the decision and cannot state whether that
unknown individual knew of any of his alleged protected activity. [Id.] Nevertheless, he passed
his evaluation and was returned to acti\{e flight status. [Id.] He cannot demonstrate that he
suffered an adverse employment decision or that his alleged protected activity contributed to the
alleged adverse employment decision. Instead, he bases this claim purely on speculation, which
is insufficient to‘ survive summary dismissal. Accordingly, this retaliation claim must be
dismissed.

IV. CONCLUSION

As a matter of law, Estabrook cannot establish the essential elements of his A]R?,l

retaliation claims. Accordingly, FedEx’s Motion for Summaw Dismissal should be granted, and

Estabrook’s AIR21 Complaint should be dismissed in its entirety.
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Respectfully submitted,

By: m‘& ?\‘z&tﬂ:f’

Daniel Riederer, Esq.

FEDERAL EXPRESS CORPORATION
3620 Hacks Cross Road, Building B, 3rd Floor
Memphis, Tennessee 38125

Telephone: (901) 434-8556

Facsimile: (901) 434-9279
daniel.riederer@fedex.com

COUNSEL FOR RESPONDENT
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Decision was filed via FedEx with Judge Scott. R. Morris with the U.S. Department of Labor’s
Office of Administrative Law Judges and served via FedEx, upon:
Lee Seham, Esq.
Seham, Seham, Meltz & Petersen, LLP

199 Main Street, 7th Floor
‘White Plains, NY 10601
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Daniel Riederer, Esq.
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SUMMARY
JUDGMENT
DECISION



U.S. Department of Labor Office of Administrative Law Judges

2 Executive Campus, Suite 450
Cherry Hill, NJ 08002

(856) 486-3800
(856) 486-3806 (FAX)

Issue Date: 09 May 2016

Case No.: 2014-ATR-00022
In the Matter of

MARK ESTABROOK
Complainant

V.

FEDERAL EXPRESS CORPORATION
Respondent

ORDER GRANTING IN PART AND DENYING IN PART COMPLAINANT’S MOTION
FOR SUMMARY DECISION AND DENYING RESPONDENT’S MOTION FOR
SUMMARY DECISION

L e S LA C AR

This matter arises under the Wendell H. Ford Aviation Investment and Reform Act for
the 21st Century (“AIR 21”) which was signed into law on April 5, 2000. The Act includes a
whistleblower protection provision, with a Department of Labor complaint procedure. !
Implementing regulations are at 29 C.F.R. Part 1979, Per 49 U.S.C. § 42121(b)(2)(A), and as
implemented by 29 C.FR. § 1979.100(b), the hearing in this matter is to commence
expeditiously, except upon a showing of good cause.

L PROCEDURAL BACKGRO

Complainant filed the instant AIR 21 complaint on October 3, 2013. The Occupational
Safety and Health Administration (“OSHA”) issued the Secretary’s Findings on July 15, 2014,

and dismissed the complaint. Complainant appealed the Secretary’s Findings by letter dated
August 12, 2014,

- This matter was originally referred to Administrative Law Judge John Sellers, II for
adjudication. By Notice of Hearing and Pre-Hearing Order dated October 2, 2014, Judge Sellers
originally set this matter for hearing on February 24, 2015. By letter dated November 17, 2014,
Complainant moved to Compel Requests for Admissions, Interrogatories, and Requests for
Documents. After the parties submitted a joint request to continue the hearing, Judge Sellers

! Pub. L. 106-181, tit. V, § 519(a), Apr. 5, 2000, 114 Stat. 145. See 49 U.S.C. § 42121.
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issued an Order Continuing Hearing on February 2, 2015. On February 18, 2015, Complainant
submitted another Motion to Compel Requests for Admissions, Interrogatories, and Requests for
Documents. On March 25, 2015, Complainant submitted a Motion for Partial Summary
Decision. By on May 28, 2015, Judge Sellers issued an Order Regarding Discovery and
Scheduling. On June 12, 2015, Respondent submitted a Memorandum of Law and attached a
copy of its privilege log and documents for in camera review, and Judge Sellers issued an Order
Following in Camera Review on July 20, 2015. On July 24, 2015, Complainant submitted a
Notice of Amended Motion and Memorandum to Compel Requests for Admissions,
Interrogatories, and Requests for Documents.

On August 12, 2015, Judge Sellers issued a Notice of Hearing and Pre-Hearing Order,
and rescheduled the hearing for November 2, 20135. By Order issued August 19, 2015, Judge
Sellers issued an Order to Produce Documents or Show Cause. By Order issued September 10,
2015, Judge Sellers cancelled the November 2, 2015 hearing to allow the parties to complete the
ordered discovery. After the parties submitted filings via email, by Order issued October 8,
2015, Judge Sellers disallowed the filing of informal motions by the parties, and instructed them
to adhere to the Rules of Practice and Procedure before the Office of Administrative Law Judges
(“OALJ”).  On October 27, 2015, Complainant submitted a Third Motion to Compel.
Respondent submitted its opposition to Complainant’s Motion to Compel on November 10,
2015. By Order issued December 23, 2015, Judge Sellers denied Complainant’s Third Motion to
Compel and directed Respondent to provide documents for in camera review. Respondent
submitted documents pursuant to the December 23, 2015 Order on January 21, 2016. Judge
Sellers issued an Order Following Second in Camera Review on February 2, 2016.

Also on February 2, 2016, Judge Sellers reassigned this matter to me by Order of
Reassignment. This Tribunal issued a Notice of Assignment and Conference Call on February 8,
2016. Complainant submitted his Position Staternent in Response to the February 8, 2016 Order
on February 16, 2016, and Respondent submitted its Position Statement in Response on February
18,2016. By Notice of Hearing and Pre-Hearing Order issued March 10, 2016, this Tribunal set
this matter for hearing on June 6, 2016 in Memphis, Tennessee.

On April 21, 2016, both Complainant and Respondent submitted respective Motions for
Summary Decision with supporting argument and exhibits. On April 25, 2016, Respondent
submitted a Revised Declaration of Dr. Thomas Bettes. On April 29, 2016, Complainant and
Respondent submitted respective Responses in Opposition to the opposing party’s Motion for
Summary Decision.

IL FACTUAL BACKGROUND

Respondent “is an airline in the express transportation and delivery business.” Resp’t
Mot. at 2. Respondent’s pilots are currently represented by the Airline Pilots Association
(“ALPA”™) and were previously represented by the FedEx Pilots Association (“FPA™). Id. at2,5;
RX B at 58. Pursuant to the Collective Bargaining Agreement (“CBA”), Harvey Watt &
Company serves as Respondent’s aeromedical advisor. Resp’t Mot. at 3. Provision 15D of the
CBA governs the company’s decision to refer a pilot for medical evaluation. Resp’t Mot. at 3;
Complainant Mot. at 10.
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Complainant began working for Respondent in 1989 as a pilot and Respondent currently
employs him as a Captain of A300 planes. Resp’t Mot. at 4. In approximately 2001 through
2002, Complainant served as the head of the FPA security committee, during which time he
raised concerns regarding the publication of real-time flight tracking data of FedEx? planes by
FedEx to the Federal Aviation Administration (“FAA”). Id. at 5; Complainant Mot. at 4-5, 15-
16.

During the relevant period, Complainant reported to Fleet Captain Rob Fisher, who
reported to System Chief Pilot William McDonald; McDonald’s “management chain included a
Vice President of Flight Operations, Senior Vice President of Flight Operations, Executive Vice
President of Air Operations and the CEO of FedEx, Dave Bronczek.” Resp’t Mot. at 4. Fred
Smith is the CEO and Chairman of the Board of Respondent’s parent company. Jd. at 4 n.3.

In April 2013, as captain of a flight, prior to departure, from Laredo, Texas to Memphis,
Tennessee, Complainant determined that it was unsafe to fly through storms and decided that the
flight needed to be delayed. Id. at 6-7; Complainant Mot. at 3. Complainant filed his first AIR
21 complaint on April 29, 2013. Resp’t Mot. at 7; Complainant Mot. at 3. On May 1, 2013,
Complainant met with Fisher to discuss the Laredo incident. Resp’t Mot. at 7. Complainant
withdrew the April 2013 complaint and it was administratively closed by OSHA on May 2,
2013. Id. at 8; Complainant Mot. at 3.

Subsequently, on August 4, 2013, Complainant emailed McDonald and asked to speak to
Respondent’s management. Resp’t Mot. at 8; Complainant Mot. at 3, 7, 16, 26. McDonald
arranged a meeting for Complainant with Fleet Captain Rob Fisher, Labor Relations Counsel
Robb Tice and Managing Director of Aviation and Regulatory Security Todd Ondra. Resp’t
Mot. at 8; Resp’t Opp’n at 5; Complainant Mot. at 7. McDonald placed Complainant on NOQ
status® on August 5, 2013. Resp’t Mot. at 8; Complainant Mot. at 7, 26. The meeting occurred
on August 9, 2013, during which Complainant expressed concerns regarding the disclosure of
real-time flight tracking information. Resp’t Mot. at 8-9; Complainant Mot. at 3, 7-8, 16. The
topic of “Mayday Mark” was also raised during this meeting*, Complainant stated that he was
not “Mayday Mark.” Resp’t Mot. at 10; Complainant Mot. at 8.

After the August 9, 2013 meeting, Fisher and Tice returned Complainant to active flight
status, but Ondra recommended that Complainant be referred for evaluation, thereby initiating
the CBA provision 15D process. Resp’t Mot. at 10; Complainant Mot. at 9, 26, Consequently,
on the same day as the August 9, 2016 meeting, Fisher again placed Complainant on NOQ status
and issued an order referring Complainant to Harvey Watt & Company on August 16, 2013.
Resp’t Mot. at 10; Complainant Mot. at 9. Harvey Watt & Company referred Complainant to
Dr. George Glass, who evaluated Complainant. Resp’t Mot. at 11. After Glass’ evaluation,

? This Tribunal infers that Complainant is referring to Federal Express aircraft.

* Complainant explains that NOQ flight status stands for “Not Operationally Qualified” (Complainant
Mot. at 2), and Respondent notes that this is a form of leave with pay (Resp’t Mot. at 19).

4 According to Respondent, “Mayday Mark” refers to an anonymous individual who had posted
comments on a FedEx pilot blog,” and made references to the fact that he suffered a stroke, Resp’t Mot.
at 9-10; see also Complainant Mot. at 9.
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aeromedical advisor Thomas Bettes determined that Complainant was not fit for flight duty. Hd.
Complainant submitted an evaluation from his own physician. Jd. at 11. Pursuant to the terms of
the CBA, Complainant was then referred to a third physician, who determined that Complainant
was fit to fly. Jd. Complainant filed the instant AIR 21 complaint on October 3, 2013 during the
CBA provision 15D process. /d. Complainant was returned to active flight status, effective
October 30, 2013, and Complainant “was made whole for any used sick time.” Id.

. STIPULATIONS AND ISSUES

The parties do not contest OSHA’s findings that Respondent is an air carrier within the
meaning of the Act, or that Complainant is an employee within the meaning of the Act. The
parties contest the following issues: whether Complainant’s complaint was timely filed; whether
he engaged in protected activity; whether he suffered adverse action; whether the protected
activity and adverse action are causally related; and whether Respondent would have taken the
same action absent protected activity. In addition, Respondent argues that Complainant’s claim
is moot because he merely seeks damages for alleged emotional distress and attorneys’ fees.

IV.  THE PARTIES’ ARGUMENTS AND SUPPORTING EVIDENCE

A. Respondent’s Position and Evidence

Respondent contends that Complainant’s claim is moot because he merely seeks damages
for alleged emotional distress and attorneys’ fees. Resp’t Mot. at 12. Respondent argues that
Complainant’s alleged damages for emotional distress are undercut by his own testimony, and
that an interest in attorney’s fees is insufficient to support an Article III case or controversy
where none exists on the merits of the underlying claim. Id, at 12-13.

In the alternative, Respondent alleges that Complainant’s claim must be dismissed for
several reasons. Id. at 14. As an initial matter, Respondent argues that any part of the current
claim arising out of the April and May 2013 “Laredo Incident™ is not subject to review, as
Complainant withdrew his April 30, 2013 AIR 21 complaint related to that incident on May 2,
2013, the Department of Labor closed the case, and Complainant did not timely appeal that
closure. d. at 15. Respondent also argues that the October 3, 2013 complaint is untimely since
he filed it 155 days after the alleged retaliation of the May 1, 2013 meeting. Jd. at 16. Citing
provision 19D of the CBA, Respondent further argues that even if the retaliation claim relating to
the May 1, 2013 meeting were timely filed, Complainant did not suffer an adverse employment
action and Respondent would have taken the same action absent any protected activity. /d. at 16-
18.

Respondent contends that Complainant’s “concerns over real-time flight tracking data
was not protected activity” since Complainant “conceded that every airline shares this data with
the FAA [Federal Aviation Administration] at the FAA’s request.” Id. at 18-19. Respondent
alleges that Complainant “did not raise concerns about the screening of packages prior to loading

> This refers to Complainant’s decision not to fly in what he considered unsafe conditions in April 2013,
“For purposes of its Motion only, [Respondent] does not dispute that Complainant’s alleged refusal to
depart in unsafe conditions and his first AIR 21 [complaint] are protected activities.” d. at 18.

-4 .
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them on planes and never claimed that FedEx was violating FAA or other federal laws relating to
screening procedures.” Id. at 19, Complainant’s attempts to “improve” Respondent’s “security
measures by approaching the FAA and persuading them to stop publishing this data to third
parties, including public websites,” does not constitute a complaint regarding “a violation of an

FAA order or regulation, or a violation of any federal law relating to air carrier safety.” Id.
(emphasis in original).

Furthermore, Respondent asserts that the August 5, 2013 decision to place Complainant
on NOQ status is not an adverse employment decision; even assuming it were, Complainant
cannot demonstrate that any protected activity contributed to that decision, and Respondent
would have made that same decision absent protected activity. Jd. at 19-21. Respondent also
argues that the CBA provision 15D medical evaluation was not an adverse employment action
since Complainant “voluntarily agreed to submit to medical exams when requested,” and the
CBA “explicitly gives permission to flight management to refer a pilot for a 15D exam if they
have a reasonable basis for questioning the pilot’s fimess for duty.” Id, at 21 (emphasis in
original). In addition, even if the 15D evaluation were adverse action, Complainant cannot
demonstrate causal nexus, and Respondent had legitimate, nondiscriminatory reasons for its
decision, citing instances of “strange behavior” on Complainant’s part. Id. at 21-22. Finally,
Respondent argues that the fact that Complainant only had one opportunity to participate in flight
simulator exercises prior to his evaluation for return to active flight status does not constitute

adverse action, particularly since Complainant passed the evaluation and returned to active flight
status. Id. at 23.

In support of its Motion for Summary Decision, Respondent submits the following
evidence:

Respondent’s “Code of Business Conduct and Ethics” (RX A)S;

Excerpts from the deposition of Complainant (RX B);

Excerpts from the deposition of Todd Ondra RXC);

Excerpts from the deposition of William (“Bill”) Mcdonald (RX D);

Excerpts from the deposition of Rob Fisher (RX E);

Excerpts from the deposition of Robert (“Robb”) Tice (RX F);

Declaration of Charles Yanizzi (RX G);

CBA §§ 15 and 19 (RX H);

Transcript of telephone calls for the Laredo Incident (RX1;

OSHA’s May 2, 2013 letter closing Complainant’s first AIR 21 complaint RXD;
Complainant’s second ATR 21 complaint, filed October 3,2013 (RXK);
OSHA’s July 14, 2014 Findings (RX L),

Complainant’s Notice of Appeal (RX M);

Emails dated August 16, 2013 between Robb Fisher and Christopher Johnson,
Aeromedical Consultant of Harvey W. Watt & Co. (RXN);

* Supplemental Answer to Interrogatory No. 7 (RX0).

In its Opposition, Respondent reiterates that “making recommendations to improve
safety” does not constitute “point[ing] out violations of FAA or other federal regulations.”

8 “RX” refers to Respondent’s exhibits,
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Resp’t Opp’n at 1 (emphasis in original). Regarding the publication of real-time tracking data,
Respondent clarifies that Complainant “takes issue with the disclosure of real-time flight
tracking data to the FAA, including the plane’s position, heading, altitude, and airspeed,” though
Complainant “concedes that the FAA requires this data from all U.S. airlines,” and that “[tThis
data is distinguishable from the package tracking data™; the latter “is limited and ‘historical’ data
(not in real-time), and it only includes package scans such as delivery and pick-up scans.” Id. at
3-4. Respondent emphasized that it “does not publish any flight information or flight tracking
data with its package tracking data.” Id. at 4. For these reasons, Complainant did not engage in

protected activity when reporting concerns over real-time flight tracking data. Jd. at 16.

Regarding the Laredo incident, Respondent maintains that Fleet Captain Rob Fisher set
up a meeting with Complainant on May 1, 2013 due to Complainant’s late arrival at the Laredo
airport, and that this meeting was “specifically designated as a 19D ‘Investigatory’ meeting,”
which, under the CBA, “is not disciplinary or punitive, but rather is designed to investigate and
understand a pilot’s performance and conduct”; moreover, pursuant to Respondent’s policy,
outside counsel do not participate in these meetings. d. at 3.

Respondent asserts that it maintains a Security Department and complies with all FAA
and TSA (Transportation Safety Administration) regulations, and that it “utilizes 15D medical
examinations to ensure that its pilots are safe to operate its planes.” Id. at 1-2. Respondent also
reiterates that despite alleging emotional distress, Complainant conceded that he never had
mental or emotional health issues. Id. at 2. Respondent also disputes Complainant’s
characterization of Fisher and Ondra’s rationales in deciding to refer Complainant for a 15D
evaluation. 7d. at 7-10, 18-19. Respondent reiterates that Complainant voluntarily complied
with the 15D evaluation procedures, and that Respondent “paid [Complainant] during the
process as if he was operating his normal line of flying, and covered his expenses.” Id. at 17.
Respondent further asserts, “He was not disciplined and the referral process had no effect on his
seniority.” Id. :

Concemning the alleged adverse action of placing Complainant on NOQ status,
Respondent argues that it is not a materially adverse change that would have dissuaded a
reasonable worker from making or supporting a charge of discrimination. 7d. at 12. Respondent
observes that Complainant was paid for his time on NOQ, and argues that loss of jump seating
privileges is not a material adverse change, particularly since Respondent paid for his travel to
and from Memphis. Jd. Respondent further argues that Complainant was not dissuaded from
filing a charge of discrimination since he filed his AIR 21 complaint in October after being
placed on NOQ status in August. Id. at 13.

Regarding causation, Respondent contends that Complainant’s belief that he was placed
on NOQ status in August for the Laredo incident, which occurred three months prior, is
speculation, as there is no evidence to suggest that McDonald was upset with Complainant’s
refusal to fly. Id. at 13,19, Respondent contends, “McDonald simply wanted [Complainant] to
come to work by his required show time.” Id. at 20. Respondent asserts that this gap in time is
insufficient to create a causal link, and regardless, Complainant’s August 4, 2013 email, in which

he “demanded an audience with Fred Smith,” “is an intervening event that breaks the causal
link.” Id. at 14. Respondent alleges that McDonald placed Complainant on NOQ status in
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response to his August 4, 2013 email for purely logistical purposes in order “[t]o facilitate the
meeting with Fisher, Ondra and Tice . . . without causing a conflict with [Complainant’s] work
schedule.” Jd. at 15. Respondent contends that “it is undisputed that [Complainant] was
scheduled to operate a trip to Panama the week of the meeting. But for placing him on NOQ, the
meeting could not have occurred when it did.” Id. Thus, Complainant cannot establish that
placing him on NOQ prior to the meeting was pretext. Id.

As to Respondent’s burden should Complainant establish a prima facie case, Respondent
alleges that it had legitimate, nondiscriminatory reasons for its decision. Jd, at 20, Respondent
argues, “Certain actions and comments by [Complainant] were extremely strange,” citing his
request to have Fred Smith call him directly and Complainant’s comments that Aubum
Calloway, “a former pilot who had been incarcerated for approximately 20 years, may be sharing
secrets with Al Qaeda and that FedEx should work with the Justice Department to place listening
devices in his prison cell.” Id. As a result, Ondra recommended that Complainant undergo an
evaluation. Jd. at 20-21. Respondent argues that it “would rather be safe and send a pilot for an
evaluation if there were any suspicions relating to the pilot’s fitness for duty than risk a tragedy
like the Germanwings or Calloway tragedies,” and Respondent “regularly refers pilots for 15D
evaluations for a variety of reasons.” Id. at 21. Moreover, Respondent asserts that it did not
interfere with the 15D process, but that it “complied with the procedural safeguards contained in
15D and did not violate [Complainant’s] rights.” Id. at 23.

B. Complainant’s Position and Evidence

Complainant argues that he engaged in three separate actions that constitute protected
activity under the Act, for which he suffered adverse personnel actions, including placement on
NOQ status and a compulsory mental health examination. Complainant Mot. at 2.
Complainant’s three instances of alleged protected activity are as follows: (1) his refusal to fly
into hazardous weather conditions in Laredo; (2) the filing of his first AIR 21 complaint on April
29, 2013; and (3) “Complainant’s communication to the Respondent, during a meeting on
August 9, 2013, that FedEx’s existing cargo practices encourage and incentivize the introduction
of destructive devices into FedEx aircraft for criminal and terrorist purposes. Id. at 3. Prior to
2013, Complainant served as the FedEx Pilot Association’s (“FPA™) Security Committee
chairman, and in 2001, Complainant “communicated his concerns about real-time tracking data
to Captain Bruce Cheever, VP of FedEx Express Flight Operations”; Complainant continued to
advocate for his concerns regarding these issues through April 2002, but “discontinued his
efforts to promote FedEx’s compliance with safe cargo practices” due to lack of a response from
Respondent. Id. at 4-5. Subsequently, after reading media reports on August 3 and 4, 2013 that
“confirmed the immediacy of the threat to safety posed by the public dissemination of real-time
flight tracking data,” Complainant requested a teleconference, via email dated August 4, 2013,
with Fred Smith, CEQ of Respondent, to discuss “those terrorist-related issues that he had
previously raised.” Jd. at 4-7. On August 9, 2013, Complainant attended a meeting with Fleet
Captain Rob Fisher, Labor Relations Counsel Robb Tice, and Managing Director of Aviation
and Regulatory Security Todd Ondra. Id. at 7.

Concerning the first instance of alleged protected activity, Complainant argues that he
held a reasonable belief that his report related “to safety standards and regulations established by

-7

268



the FAA.” Id. at 12-14. Regarding the second instance, Complainant argues that filing an AIR
21 complaint constitutes protected activity. Id. at 15. Regarding the third instance, Complainant
alleges that Respondent’s policy of publishing live tracking information “violated its obligations
under federal law relating to air carrier safety because the Respondent’s policy had the effect of
facilitating and maximizing the criminal destruction of cargo, aircraft, and human lives,” such
that Complainant’s communications during his meeting with management relate to air carrier
safety, Id. at 15-16,20. Complainant further alleges that Respondent had knowledge of all three
instances of protected activity. Jd. at 21-24,

Complainant asserts that he was subjected to adverse action when he was placed on NOQ
status, specifically NOQ status Until Further Notice (“UFN™), as a result of which, his jumpseat
privileges were suspended, in addition to the mandatory 15D mental examination. /d. at 26-28.
Complainant also asserts that the August 16, 2013 email from Fleet Captain Rob Fisher and
statements from management during the August 9, 2013 meeting, as evidenced by deposition
testimony, demonstrate that Complainant’s protected activity contributed to the decision to
compel him to submit to a 15D examination. Id. at 30-31. Moreover, William McDonald’s
testimony shows that Complainant’s placement on NOQ status on August 5, 2013 was related
directly to the Laredo incident. Id. at 32. Complainant also argues that there is temporal
proximity between his protected activity and the adverse actions, ranging from the same day to
less than four months, and that Respondent’s explanations for its actions were pretext. Id. at 33-
36. In support of his pretext argument, Complainant cites Todd Ondra and Robert Tice’s
respective deposition testimony to assert that Respondent had no concerns regarding
Complainant’s mental health as of August 5,2013. 74 at 36. In addition, Complainant cites his
own background of prior service in military intelligence, and observes that several of
Respondent’s witnesses do not credibly testify concerning alleged statements by Complainant
that purportedly formed the basis for requiring him to submit to a 15D examination. Jd. at 37-39.

In support of his Motion for Summary Decision, Complainant submits the following
evidence:

*  Declaration of Complainant with accompanying exhibits:

o National Oceanic and Atmospheric Administration’s Hourly/Sub-Hourly
Observational Data for April 10-11, 2013 (Complainant Decl., Ex. A);

o Electronic AIR 21 Complaint, filed April 29, 2013 (Complainant Decl., Ex.
B);

o OSHA’s May 2, 2013 letter closing Complainant’s first AIR 21 complaint
(Complainant Decl., Ex. C);

o Letter dated September 20, 2001 from Captain David Webb to Bruce Cheever
(Complainant Decl., Ex. D);

o Letter and accompanying attachment dated October 18, 2001 from
Complainant to Captain Jack Lewis (Complainant Decl., Ex. E);

o Letter from William Logue to Captain David Webb, dated April 10, 2002
(Complainant Decl., Ex. F);

o New York Times article dated November 1, 2010 (Complainant Decl., Ex. G);

o Emails dated August 4 and 7, 2013 between Complainant and William
McDonald (Complainant Decl., Ex. H);
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o

Q

Email dated August 5, 2013 from Rob Fisher to Pilot Administration Center
(“PAC™), copying William McDonald (Complainant Decl., Ex. I);

Letter dated August 16, 2013 from Airbus Fleet Captain Rob Fisher to
Complainant (Complainant Decl., Ex. J); -

“Order Granting Defendant’s Motion for Summary Judgment” in unrelated
matter of Claude Barnhart v. Federal Express Corp., filed in U.S. District
Court for the Westemn District of Tennessee (Complainant Decl., Ex. K);

* Declaration of Lee Seham with accompanying exhibits:

o

Q

o

“Order Denying Respondent’s Motion for Summary Decision and Granting in
Part Complainant’s Cross Motion for Summary Decision” in unrelated matter
of Hall v. Southwest Airlines Co., 2014-AIR-00025 (OALJ Jan. 8, 2015)
(Seham Decl., Ex. A);

“Seftlement Agreement” in unrelated matter of Hall v. Southwest Airlines Co.
2014-AIR-00025 (OALJ Jan. 8, 2015) (Seham Decl., Ex. B);

Complainant’s October 3, 2013 AIR 21 complaint, Complainant’s April 29,
2013 AIR 21 complaint, OSHA’s May 2, 2013 letter closing Complainant’s
first AIR 21 complaint, letter dated August 23, 2013 from FAA Senior
Aviation Medical Examiner Mark Nugent, M.D., and letter dated August 24,
2013 from Stephen Leonard, M.D. (Seham Decl., Ex. C);

Respondent’s Responses to Complainant’s First Set of Interro gatories (Seham
Decl., Ex. D);

Respondent’s Responses to Complainant’s First Requests for Admissions
(Seham Decl., Ex. E);

Respondent’s Supplemental Responses to Complainant’s First Set of
Interrogatories (Seham Decl., Ex. F);

Respondent’s Supplemental Responses to Complainant’s First Requests for
Admissions (Seham Decl., Ex. G);

Documents produced by Respondent, including: letter dated April 23, 2013
from Captain Rob Fisher to Complainant; emails dated April 10 and 24, 2013
between Mark Crook, William McDonald, Rob Fisher, and Cindy Sartain;
letter dated April 29, 2013 from Alan Armstrong, legal counsel to
Complainant, to Captain Rob Fisher; Complainant’s April 29, 2013 AIR 21
complaint; various handwritten notes; and August 9, 2013 “recap” of
Complainant’s AOD-Flight Hearing (Seham Decl., Ex. H);

Respondent’s Privilege Log (Seham Decl., Ex. D;

Letter dated January 15, 2015 from Respondent regarding discovery requests
(Seham Decl., Ex. J);

Various emails regarding discovery requests (Seham Decl., Ex. K);

OSHA investigator’s notes from interview with Fleet Captain Robb Fisher on
April 30, 2014 (Seham Decl., Ex. L);

OSHA investigator’s July 15, 2014 Memorandum (Seham Decl,, Ex. M);
Respondent’s December 4, 2013 Position Statement to OSHA investigator,
with accompanying attachments (Seham Decl., Ex. N);

b

* Declaration and Revised Declaration of Dr. Thomas Bettes;
* Deposition of Robert Fisher;
* Deposition of Complainant;
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Deposition of Todd Ondra;

Deposition of William McDonald;

Deposition of Robert Tice;

Various “Supporting Exhibits from Depositions.”

In Opposition to Respondent’s Motion, Complainant advocates that this Tribunal apply
the Board’s definition of adverse action as articulated in Williams v. American Airlines, ARB
No. 09-019 (Dec. 29, 2010) and Vernace v. Port Auth. Trans-Hudson Corp., ARB No. 12-003
(Dec. 21, 2012) to support a finding that Complainant suffered adverse action that “makes this a
live case regardless of whether or not he suffered wage-related damages.” Complainant Opp’n at
3-4. Moreover, Complainant argues, “Non-economic damage claims based on emotional distress
are not susceptible to resolution at the summary judgment phase because the court’s decision is
inherently a ‘subjective one.” Id. at 5.

Regarding the Laredo incident, Complainant clarifies that he “does not seek, in this
action, relief for Respondent’s retaliatory disciplinary interrogation of [Complainant] in the
aftermath of the Laredo incident.” /d. at 6. Complainant elaborates, “Rather, the adverse action
for which the Complainant seeks relief all commenced no earlier than August §, 2013, i.e., the
original NOQ designation, the reinstatement of NOQ status on August 9, the 15D referral, and
subsequent interference that a causal relation exists between the two.” Id. at 7. Specifically,
Complainant alleges that he was denied legal representation at the May 1, 2013 meeting, and that
the “disciplinary intent of the Respondent’s investigation” resulted in a “chilling of protected
activity.” Jd. Complainant maintains that McDonald was disappointed that Complainant
“evaded discipline” after the Laredo incident.” Jd. at 8. However, “Complainant readily
concedes that, due to the expiration of the statutory limitations period, he cannot obtain remedial
relief based on the Respondent’s retaliatory interrogation of him on May 1,2013.” Id.

Regarding the alleged protected activity concerning the publication of live tracking data,
Complainant argues that communication of concerns “that ‘touch’ on the subject matter of
federal aviation standard,” constitutes protected activity, as “[n]o specific reference to a specific
order, regulation, or statute is required.” Id. at 9. Complainant asserts that federal law requires
that air carriers deter the carriage of unauthorized explosives, and that on August 9, 2013,
Complainant “communicated to the Respondent’s representatives that Respondent’s release of
real-time tracking data failed to conform with [sic] this federal aviation standard,” and that
Ondra testified that these concerns were rational. Id. at 9. In support of this argument, and citing
news articles, Complainant alleges:

Respondent appears to suggest that the dissemination of the flight tracking data
“at the FAA’s request” somehow rules out the possibility of non-conformance
with federal aviation standards. The FAA is merely an agency, it is not the law.

7 Despite providing a general index of exhibits, Complainant’s counsel failed to provide an index, of any
sort, to identify the numerous “Supporting Exhibits from Depositions™; this is particularly problematic
since the date written on many of the exhibit labels is illegible. Consequently, it is difficult to ascertain to
which deposition the various exhibits belong. In all future submissions to this Tribunal, Complainant’s
counsel is directed to provide an index that is sufficiently detailed for identification purposes for all
exhibits submitted, including exhibits with multiple and distinct attachments.

-10-
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Its regulatory interpretations may be entitled to consideration, but not to servile
and unquestioning acceptance. Indeed, in recent years both the National
Transportation Safety Board and the Department of Transportation’s Office of the
Inspector General have found the FAA to be, at best, an inconstant enforcer of
federal aviation standards.

.

Concerning Complainant’s placement on NOQ status for an indefinite time period prior
to the August 4, 2013 meeting, Complainant contends that this was adverse action because “the
NOQ designation grounds a pilot and strips him of his jumpseat privileges.” Jd. at 10. With
regard to the 15D evaluation, Complainant argues that Respondent’s reference to Complainant’s
comments concerning, infer alia, Auburn Calloway are disingenuous since Respondent used
Complainant’s “supposedly exaggerated concerns regarding Calloway as justification for
psychiatric evaluation, while in the very next paragraph raising the Calloway béte noire in
defense of taking all measures to prevent the recurrence of ‘a tragedy like the Calloway
incident.” Id. at 12 (citing Resp’t Opp’n at 21).

Ultimately, Complainant argues that the purpose of summary decision cannot be
undermined merely “by a party’s presentation of two or more conflicting versions of events.” Id.

at 13. Thus, Complainant asserts that he is entitled to summary decision based on the undisputed
facts. Id.

V.  LEGAL STANDARD

An administrative law judge may grant summary decision in favor of a party where there
is no genuine dispute as to any material fact® 29 C.FR. § 18.72(a). No genuine issue of
material fact exists when the “record taken as a whole could not lead a rational trier of fact to
find for the non-moving party.” Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S.
574, 587 (1986). The Administrative Review Board (“the Board” or “ARB") has explained,
“Denying summary decision because there is a genuine issue of material fact simply means that
an evidentiary hearing is required to resolve some factual questions; it is not an assessment on
the merits of any particular claim or defense.” Lee, ARB No. 10-021 at 4. Thus, the factfinder

“must not judge witness credibility or weigh evidence.” Daniels v. United Parcal Serv., Inc.,
701 F.3d 620, 627 (10th Cir. 2012).

The Board has directed, “The first step is to determine whether there is any genuine issue
of a material fact,” but that “[d]etermining whether there is an issue of material fact requires
several steps.” Lee, ARB No. 10-021 at 4 (citing Anderson, 477 U.S. at 248). After examining
the elements of the complainant’s claims, the factfinder must “sift the material facts from the
Immaterial.” Id. After assessing materiality, the factfinder examines the parties’ arguments and
evidence to determine whether a genuine dispute exists as to the material facts. Jd. The parties
may submit evidence (such as documents or affidavits) in support of their positions. See 29

§ Summary decision in proceedings before the office of administrative law judges is derived from Rule
56 of the Federal Rules of Civil Procedure. Lee v. Parker-Hannifin Corp., Advanced Prod, Business
Unit, ARB No. 10-021, slip op. at 5 n.8 (Feb. 29, 2012).

-11-
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CFR. § 18.72(c)(4). The procedural regulations provide that the factfinder “need consider only
the cited materials, but the judge may also consider other materials in the record.” 29 CFR.
§ 18.72(c)(3).

The moving party bears the initial burden of demonstrating there is no disputed issue of
material fact, which may be demonstrated by “an absence of evidence to support the nonmoving
party’s case.” Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986). The movant must support its
assertions that a fact cannot be genuinely disputed by: citing to particular parts of materials in the
record, including, inter alia, depositions, documents, affidavits or declarations, admissions,
interrogatory answers, or other materials; or, showing that the materials cited do not establish the
presence of a genuine dispute. 29 C.F.R. § 18.72(c)(1). “The moving party may prevail on its
motion for summary decision by pointing to the absence of evidence for an essential element of
the complainant’s claim” Lee, ARB No. 10-021 at 5 (citing Holland v. Ambassador
Limousine/Ritz Transp., ARB No. 07-013, slip op. at 1 (Oct. 31, 2008)). In opposing summary
decision, the non-moving party must similarly follow the procedure set forth at § 18.72(c)(1) to
support its assertions that a fact is genuinely disputed. The non-moving party may also show, by
affidavit or declaration, that, for specified reasons, it cannot present facts essential to justify its
opposition. 29 C.F.R. § 18.72(d).

In adjudicating a motion for summary decision, the factfinder must view all facts and
inferences in the light most favorable to the non-moving party. See Celotex Corp., 477 U.S. at
323; Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 261 (1986); Jaramillo v. Colo. Judicial
Dep't., 427 F.3d 1303, 1307 (10th Cir. 2005) (en banc) (per curigm). All ambiguities are
resolved, and all reasonable inferences are drawn, in favor of the nonmovant. Nationwide Life
Ins. Co. v. Bankers Leasing Ass'n, 182 F.3d 157, 160 (2d Cir. 1999). If a party fails to properly
support an assertion of fact or address another party’s assertion of fact as required by § 18.72(c),
the factfinder may grant an opportunity to properly address the fact, consider the fact undisputed
for purposes of the motion, grant summary decision if the movant is entitled to it, or issue any
other appropriate order. 29 C.F.R. § 18.72(e).

VI.  DISCUSSION

This Order first addresses Respondent’s argument that Complainant’s claim is moot
because he merely seeks damages for alleged emotional distress and attorneys’ fees. This Order
then addresses whether any genuine disputes as to material fact exist with regard to
Complainant’s prima facie case. This Tribunal will reach the issue of whether Respondent
would have taken the same unfavorable action in the absence of protected activity if either party

fails to demonstrate that it is entitled to judgment as a matter of law with regard to
Complainant’s prima facie showing.

A, Whether Complainant’s Claim is Moot

As noted by Complainant in his submissions, the Board has directly addressed the issue
of mootness in Lucia v. American Airlines, Inc., ARB Case Nos. 10-014, 10-015, 10-016 (Sept.
16,2011). In Lucia, subsequent to the ALJ’s decision, respondent “repaid the complainant’s sick
pay that it had docked and removed disciplinary letters from the complainants’ personnel files in
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accordance with an arbitration award in the complainant’s favor that was entered after the ALJ
issued the D. & O.’s.” Id. at 4-5. The Board observed:

Under Article I of the Constitution, the jurisdiction of federal courts extends
only to actual cases and controversies. . . . Although administrative proceedings
are not bound by the constitutional requirement of a case or controversy, the
Board has considered the relevant legal principles and case law developed under
that doctrine in exercising its discretion to terminate a proceeding as moot. . . .
Allegations become moot when a party has already been made whole for damage
it claims to have suffered. . . . As long as the parties have a personal stake in the
outcome of the lawsuit, and [the Board] can afford some kind of meaningful relief
to a prevailing party, a case is not moot. . . . The remedy does not have to satisfy a
complainant’s every expectation: The availability of a partial remedy is sufficient
to prevent a case from being moot.

Id. at 5 (internal citations omitted) (internal quotation marks omitted). The Board reasoned that
the complainants in Lucia “retain a live dispute with American Airlines over whether American
Airlines retaliated against them because they engaged in protected activity,” and if the
complainants prevail, “even if American Airlines has already repaid their backpay, they may be
entitled to compensatory damages under AIR 21 » which could possibly include damages for pain
and suffering.” Jd. Compensatory damages may include “emotional distress, inconvenience and
the like if deemed appropriate.” Negron v. Vieques Air Link, Inc., ARB No. 04-021, slip op. at 9
(Dec. 30, 2004). The Board held, “Because the ALJ could grant relief to the complainants if
they prevailed on the merits, the case is not moot.” Lucia, ARB No. 10-014 at 5. The Board
further observed that the ALJ could also award attorney’s fees if the complainants prevailed. Id.

Here, it is undisputed that Complainant was placed on paid leave and that his “sick bank
was refilled for this four-month duration of NOQ.” Complainant Dep. at 140 see also Resp’t
Mot. at 11. However, the relief Complainant requests is more extensive and includes: “an Order
directing FedEx to rescind its directive for [Complainant] to undergo any further mental health
evaluation or treatment”; “an Order directing FedEx to suppress, remove and expunge all
disciplinary proceedings, medical and psychiatric evaluations and treatment histories concerning
[Complainant] from FedEx personnel files” and “of all references to psychiatric evaluation and
treatment in all government records”; “an Order directing FedEx to cease and desist from all
discriminatory conduct toward [Complainant]”; “an Order awarding [Complainant] the costs of
this action, including payment of reasonable attorney’s fees”; “an Order granting such additional
relief” that is “proper and just;” and “an Order granting full compensatory damages including
compensation for pain, suffering and emotional distress due to this adverse action.” RX K,
October 3, 2013 OSHA Complaint at 7. Thus, Respondent’s characterization of the relief
Complainant seeks (see Resp’t Mot. at 12) is too narrow and is therefore inaccurate. In light of
the relief requested by Complainant and the Board’s holding in Lucia, Respondent has not
demonstrated that it is entitled to judgment as a matter of law that Complainant’s claim is moot,
as this Tribunal could grant relief to Complainant if he were to prevail on the merits.

Moreover, Respondent’s allegation that Complainant’s own testimony undercuts his
request for emotional distress damages (see Resp’t Mot. at 12-13) is inappropriate at this stage of
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the proceedings. Complainant accurately points out the Board’s holding in Evans v. Miami
Valley Hospiral, in which the Board observed that a determination concerning non-economic
damages “is subjective based on the facts and circumstances of each claim.” ARB Nos. 07-118,
07-121, slip op. at 22 (Jun. 30, 2009). In upholding the ALJ’s award of compensatory damages
in Negron, the Board noted that the “ALJ found Negron’s testimony regarding his losses
credible.” ARB No. 04-021 at 9. In so reasoning, the Board’s precedent makes clear that
findings regarding non-economic compensatory damages may necessarily involve credibility
determinations and weighing evidence, which is expressly proscribed at the summary decision
stage. See generally Lee and Daniels, supra.

For these reasons, Respondent has not demonstrated that it is entitled to judgment as a
matter of law that Complainant’s claims are moot.

B. Complainant’s Prima Face Case

To prevail on his whistleblower complaint under AIR 21, Complainant bears the initial
burden to demonstrate the following elements by a preponderance of the evidence: (1) he
engaged in activity protected; (2) Respondent took unfavorable personnel action against him; and
(3) the protected activity was a contributing factor in the unfavorable personnel action. See
Occhione v. PS4 Airlines, Inc., ARB No. 13-061, slip op. at 6 (Nov. 26, 2014) (citing 49
U.S.C.A. § 42121(b)(2)(B)(iii); 29 CF.R. § 1979.109(a)). If Complainant establishes this prima
Jacie case, the burden shifts to Respondent to demonstrate, by clear and convincing evidence,
that it would have taken the same unfavorable action in the absence of the protected activity.
Mizusawa v. United States Dep't of Labor, 524 F. App’x 443, 446 (10th Cir. 2013) (citing 49
U.S.C. § 42121(b)(2)(B)(iv)).

1. Protected Activity

Under the Act, no air carrier, or contractor or subcontractor of an air carrier, may
discriminate against an employee because the employee:

(1) provided, caused to be provided, or is about to provide (with any knowledge
of the employer) or cause to be provided to the employer or Federal Government
information relating to any violation or alleged violation of any order, regulation,
or standard of the Federal Aviation Administration or any other provision of
Federal law relating to air carrier safety under this subtitle or any other law of the
United States; (2) has filed, caused to be filed, or is about to file (with any
knowledge of the employer) or cause to be filed a proceeding relating to any
violation or alleged violation of any order, regulation, or standard of the Federal
Aviation Administration or any other provision of Federal law relating to air
carrier safety under this subtitle or any other law of the United States; (3) testified
or is about to testify in such a proceeding; or (4) assisted or participated or is
about to assist or participate in such a proceeding,

49 U.S.C. § 42121(a)(1)-(4).
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The Board has explained, “As a matter law, an employee engages in protected activity
any time [hle provides or attempts to provide information related to a violation or alleged
violation of an FAA requirement or any federal law related to air carrier safety, where the
employee’s belief of a violation is subjectively and objectively reasonable.” Sewade v. Halo-
Flight, Inc., ARB No. 13-098, slip op. at 7-8 (Feb. 13, 2015) (citing 49 U.S.C.A. § 42121(a))
(emphasizing, “an employee need not prove an actual FAA violation to satisfy the protected
activity” provided that the employee’s report concerns a federal law related to air carrier safety
and the employee’s belief that the violation occurred is subjectively and objectively reasonable”)
(emphasis in original)).” However, the Board observed, “mere words do not create an FAA
violation when the parties’ actual conduct does not violate FAA regulations.” Hindsman v. Delta
Air Lines, Inc., ARB No. 09-023, slip op. at 6 (June 30, 2010). Though the complainant “need
not cite to a specific violation, his complaint must at least relate to violations of FAA orders,
regulations, or standards (or any other violations of federal law relating to aviation safety).”
Malmanger v. Air Evac EMS, Inc., ARB No. 08-071, slip op. at 9 (July 2, 2009). The
“complainant must prove that he reasonably believed in the existence of a violation,” and the
reasonableness of this belief has both a subjective and an objective component. Burdette v.
ExpressJet dirlines, Inc., ARB No. 14-059, slip op. at 5 (Jan. 21, 2016). Regarding the former,
“To prove subjective belief, a complainant must prove that he held the belief in good faith.” Id.
Regarding the latter, the Board explained, “To determine whether a subjective belief is
objectively reasonable, one assesses a complainant’s belief taking into account the knowledge
available to a reasonable person in the same factual circumstances with the same training and
experience as the aggrieved employee.” Id. (evaluating the reasonableness of belief of the
Burdette complainant, a pilot, against that of a pilot with similar training and experience)
(internal quotation marks omitted).

As plead in his October 3, 2013 AIR 21 complaint and as summarized in his Motion to
Dismiss, Complainant alleges that he engaged in three instances of protected activity: (1) his
refusal to fly into hazardous weather conditions in Laredo; (2) the filing of his first AIR 21
complaint on April 29, 2013; and (3) “Complainant’s communication to the Respondent, during
a meeting on August 9, 2013, that FedEx’s existing cargo practices encourage and incentivize the
introduction of destructive devices into FedEx aircraft for criminal and terrorist purposes.

Complainant Mot. at 3; see also RX K at 2-5. These three instances of alleged protected activity
are analyzed below.

a. The Laredo Incident and the April 29. 2013 AIR Complaint

The parties do not dispute that Complainant decided to delay the departure of a flight
from Laredo, Texas to Memphis, Tennessee after determining that it would be unsafe to fly
through storms in the flight path. Resp’t Mot. at 6; RX K at 2; Complainant Mot. at 3. The
parties also do not dispute that Complainant filed his first AIR 21 complaint on April 29, 2013.

* Moreover, that “management agrees with an employee’s assessment and communication of a safety
concern does not alter the status of the communication as protected activity under the Act, but rather is
evidence that the employee’s disclosure was objectively reasonable.” Benjamin v. Citationshares Mgmt.,
LLC, ARB No. 12-029, slip op. at 5-6 (Nov. 5, 2013); see also Sewade, ARB No. 13-098 at § (“When an
employee makes a protected complaint, the employer’s response (positive or negative) does not change
that AIR 21 protected activity has occurred”).
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Resp’t Mot. at 7; Complainant Mot. at 3. Moreover, Respondent concedes, “For purposes of this
Motion only, [Respondent] does not dispute that Complainant’s alleged refusal to depart in
unsafe conditions and his first AIR 21 [complaint] are protected activities.” Resp’t Mot. at 18.
Respondent further stated, “Notably, FedEx management never challenged [Complainant] on his
decision not to fly in unsafe conditions.” Id. at 18 n.77.

Respondent’s concession for purposes of its Motion establishes that there are no genuine
issues of material fact regarding whether Complainant’s refusal to fly and the filing of his
original AIR 21 complaint are protected activities. Moreover, Respondent’s concessions that
Complainant’s April 2013 refusal to fly and filing of the April 2013 AIR 21 complaint are
supported by Board precedent. For example, in Luden v. Continental Airlines, Inc., citing 14
CFR. § 1.1 (2011), which provides that the pilot in command has final authority and
responsibility for the operation and safety of the flight,” the Board upheld the ALJ’s
determination that a pilot’s refusal to fly a plane, which he believed had flown through severe
turbulence, before the plane was inspected, was “reasonable and dealt directly and specifically
with aircraft safety.” ARB No. 10-026, slip op. at 8 n.26 (Jan. 31, 2012). In addition, filing a
complaint or charge of employer retaliation, including claims under the Act, because of safety, is
considered protected activity. See, e.g., Powers v. Paper, Allied-Indus., Chemical & Energy
Workers Int’l Union, ARB No. 04-111, slip op. at 11 (Aug. 31, 2007) (explaining, “In fact, it is
possible that serving a discovery request potentially could constitute protected activity if the
request was part of a whistleblower complaint™) (citing 29 C.F.R. § 1979.102); see generally
McCuistion v. TVA, 1989-ERA-6 (Sec’y No. 13, 1991).

Respondent’s additional argument that the April 29, 2013 AIR 21 complaint is not
subject to review because Complainant did not appeal OSHA’s findings before they became the
final decision of the Secretary (see Resp’t Mot. at 15) is without merit. It is undisputed that
Complainant voluntarily withdrew the April 2013 AIR 21 complaint. Section 1979.111 governs
withdrawal of complaints and provides:

At any time prior to the filing of objections to the findings or preliminary order, a
complainant may withdraw his or her cormplaint under the Act by filing a written
withdrawal with the Assistant Secretary. The Assistant Secretary will then
determine whether the withdrawal will be approved.

29 CFR. §1979.111. In comments to the final rule, the Department explained, “OSHA believes
that § 1979.111 does permit a complainant to freely withdraw his or her complaint without
prejudice” 68 Fed. Reg. 14100, 14106 (Mar. 21, 2003) (emphasis added). Thus, consideration
of the circumstances giving rise to Complainant’s April 2013 AIR 21 complaint is not barred for
the reason cited by Respondent, '°

10 Moreover, this Tribunal again observes Complainant’s clarification that he “does not seek, in this
action, relief for Respondent’s retaliatory disciplinary interrogation of [Complainant] in the aftermath of
the Laredo incident,” and Complainant’s concession “that, due to the expiration of the statutory
limitations period, he cannot obtain remedial relief based on the Respondent’s retaliatory interrogation of
him on May 1, 2013.” Complainant Opp’nat 6, 8. Complainant does allege a causal connection between
the Laredo protected activity and his placement on NOQ status, in addition to the 15D evaluation; this
argument will be addressed below in the discussion of the adverse action and causation elements.
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Accordingly, Complainant is entitled to judgment as a matter of law that he engaged in
protected activity when he communicated his concerns to Respondent regarding his decision to
delay the Laredo flight, and also when he filed the April 2013 AIR 21 complaint.

b. Flight Tracking Data and Safe Cargo Practices Concemns

While the subject matter of Complainant’s concerns clearly relates to air carrier safety,
there is a genuine dispute of material fact as to whether his belief was objectively reasonable for
several reasons: the evidence of record, particularly Complainant’s own testimony, suggests that
FedEx’s publishing of tracking data is required by the FAA,; it is unclear whether Complainant
was concerned with the publishing of airplane tracking data, live package tracking data, or both;
and neither party pointed to any FAA authority or formal FedEx policy in support of its
Tespective position regarding airplane tracking data and package tracking data."! To properly
analyze Complainant’s arguments regarding the third instance of alleged protected activity, it is
necessary to provide a detailed summary of his specific allegations.

In his October 2013 AIR 21 complaint, Complainant pleaded as follows:

On August 9, 2013, [Complainant] sought to bring to FedEx’s attention that its
policy of publishing live tracking information relating to packages and aircraft in
transit violated its obligations under federal law relating to air carrier safety in
that the Respondent’s policy had the effect of facilitating and maximizing the
criminal destruction of cargo, aircraft, and human lives, by granting terrorists the
ability to carefully select the timing of detonation.

RX K at 3 (emphasis added). Complainant alleged that he first brought this to Respondent’s
attention in his capacity as Security Chairman for ALPA in 2001 and/or 2002, and again brought
this to Respondent’s attention in 2013 after reading “various media reports concerning how al-
Qaeda in the Arabian Peninsula had developed a strategy of planting explosives in packages
carried by US-flag cargo carriers”; he further alleged that in October 2010, “such explosive
devices were discovered on both FedEx and UPS planes.” Id. Specifically, Complainant cited
49 CF.R. §§ 1544.101," 1544.103(a)(1)" and (b)," 1544.205(a)," and 1544.205(c)(1)."

"' As will be discussed in greater detail below, of particular importance in resolving disputes of material
fact in this matter would be evidence to establish whether package tracking data is merely historical, or
whether it is real-time and directly linked to a particular flight, as distinguished from a mere shipping
invoice.

2 Generally, this Section provides that aircraft operators “must adopt and carry out a security program
that meets the requirements of § 1544.103.”

¥ This Section provides: “Each security program must: (1) Provide for the safety of persons and property
traveling on flights provided by the aircraft operator against acts of criminal violence and air piracy, and
the introduction of explosives, incendiaries, or weapons aboard an aircraft,”

" This Section provides: “Each aircraft operator having a security program must: (1) Maintain an
original copy of the security program at its corporate office. (2) Have accessible a complete copy, or the
pertinent portions of its security program, or appropriate implementing instructions, at each airport
served. An electronic version of the program is adequate. (3) Make a copy of the security program
available for inspection upon request of TSA. (4) Restrict the distribution, disclosure, and availability of
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During his deposition, Complainant testified that he currently believes “today, that we
should stop publishing real-time aircraft tracking because it incentivizes the placement of bombs
on our airplanes.” Complainant Dep. at 68 (emphasis added). He elaborated that “what FedEx
does now is they publish the history of where your package is online if you put in the airbill
number.” Id. (emphasis added). Complainant further testified, “FedEx, through an agreement
with the FAA every time an airplane takes off at FedEx, the electronics, the electronic tracking
system in the airplane sends that data to the FAA. The FAA in concert with FedEx distributes
that data . . . to third parties.” Id. at 69 (emphasis added). Regarding FedEx’s policy of
providing information regarding their flights to the FAA, Complainant also testified, “I would
assume it’s part of the air traffic control system agreement that every air carrier agrees to when
they enter into business in the United States.” Id. at 71 (emphasis added). Regarding FedEx’s
publication of package tracking data, Complainant stated, “I’m not an expert on that particular
package tracking reporting system . . . , but generally speaking I believe it’s a history.” Id.
(emphasis added). In response to the question, “Does FedEx’s website show specific plane
information like a flight number,” Complainant responded, “Not that I'm aware.” Id. at 72.
Regarding his concerns with “real-time tracking” that he expressed during the August 9, 2013
meeting, Complainant stated, “I had a concern that we weren’s doing enough to improve our
security for the airplanes.” Jd. at 150-51 (emphasis added). Regarding real-time flight tracking
information, Complainant further explained that FedEx and the FAA “act in concert. The
company publishes; the FAA receives and disseminates.” Id. at 162.

In his Declaration, Complainant asserted that in September 2001, he communicated
“concerns about real-time tracking data to Captain Bruce Cheever, VP of FedEx Express Flight
Operations,” and authored a letter to Captain Cheever under FPA President David Webb’s
signature.'” Complainant Decl. at 2 (emphasis added). In this letter, Complainant wrote, “[T]he
FedEx website allows customers to track their package by simply inputting an airbill number into
the system or asking customer service agents on the telephone and at walk-up counters to
provide the exact location of their package.” Complainant Decl., Ex. D. He further requested
that “FedEx management . . . temporarily suspend that portion of our package tracking software
that deals with the flight segment.” IJ. In an attachment to his October 18, 2001 letter to FedEx
Captain Jack Lewis, Complainant wrote, “When will management remove flight tracking data
from public access?” Complainant Decl., Ex. E (emphasis added).

information contained in the security program to persons with a need-to-know as described in part 1520
of this chapter. (5) Refer requests for such information by other persons to TSA.”

' This Section provides: “Each aircraft operator operating under a full program, a full all-cargo program,
or a twelve-five program in an all-cargo operation, must use the procedures, facilities, and equipment
described in its security program to prevent or deter the carriage of any unauthorized persons, and any
unauthorized explosives, incendiaries, and other destructive substances or items in cargo onboard an
aircraft.”

' This Section provides: “Each aircraft operator operating under a full program or a full all-cargo
program must use the procedures in its security program to control cargo that it accepts for transport on an
aircraft in a manner that: (1) Prevents the carriage of any unauthorized person, and any unauthorized
explosive, incendiary, and other destructive substance or item in cargo onboard an aircraft,”

" This Tribunal cites Complainant’s concerns as expressed in 2001 since he testified that the concerns he
expressed in 2013 were essentially the same as those he communicated in 2001 See, e.g., Complainant
Dep. at 68:12-19.

-18-

279



In support of his Motion for Summary Decision, Complainant argues that “FedEx’s
existing cargo practices encourage and incentivize the introduction of destructive devices into
FedEx aircraft for criminal and terrorist purposes.” Complainant Motion at 3. In his Opposition
to Respondent’s Motion for Summary Decision, Complainant contends that “Respondent’s
release of real-time tracking data failed to conform with [sic] this federal aviation standard,” and
that Ondra testified that these concerns were rational. Complainant Opp'n at 9 (emphasis
added). Ofnote, Complainant further contends, “The FAA is merely an agency, it is not the law.
Its regulatory interpretations may be entitled to consideration, but not to servile and
unquestioning acceptance.” Id. In support of that argument, Complainant cites news articles in
atternpt to demonstrate that other federal agencies “have found the FAA to be, at best, an
inconstant enforcer of federal aviation standards.” Id,

As cited above, it is well-established that an AIR 21 complainant “need not prove an
actual violation™; however, “the complainant’s belief that a violation occurred must be
objectively reasonable.” See Hindsman, ARB No. 09-023 at 5. In analyzing the reasonableness
of the complainant’s belief, the Board has observed that “mere words do not create an FAA
violation when the parties’ actual conduct does not violate FAA regulations. Id at 6. In
Hindsman, the complainant, a lead flight attendant, “saw a suspicious portable oxygen device
[POC] in one compartment” onboard a flight, but the gate agent and captain told her that the
device was permitted onboard; the complainant also consulted her flight attendant manual and
“learned that the device was a POC listed in her manual as approved for flight by the Federal
Aviation Administration.” /d. at 2. Two days later, the Hindsman complainant reported to the
air carrier’s safety director that “before she found out the POC was flight-approved, Delta was
going to dispatch the flight knowing that a potentially explosive device was on board”; this
report also formed the substance of her subsequent AIR 21 complaint. Id. at 2-3. The Board
held that “once she discovered that the POC was FAA-permitted, she could not have had a
reasonable belief that flying with it on board violated air safety regulations,” such that she did

not engage in protected activity; thus, the ALJ “properly dismissed her complaint as a matter of
law.” Id. at 5.

Here, a careful review of Complainant’s complaint, 2001 letters to FedEx management,
Complainant’s Declaration, and particularly his sworn deposition testimony, suggests that
Complainant may be conflating real-time flight tracking data with historical package tracking
data. Of note, he testified that he was not sure whether package tracking data was merely
historical, ie. it may not be, and may never have been, provided in real time.'® Moreover,
regardless of the type of data, Complainant’s own swom statements suggest that the FAA
actually requires this data from FedEx, which would make FedEx incapable of violating FAA
regulations on this basis as a matter of law.”® Neither party has pointed to formal FAA or FedEx
policy to distinguish these types of data and whether real-time data is published for package

*® The reasonableness of Complainant’s belief would be impacted should his safety concerns relate solely
to the publication of package tracking data if there were no genuine dispute of material fact that the
Pgublished data were merely historical tracking information.

To the extent that Complainant’s safety concems relate to a belief that practices required by the FAA
violate air carrier safety regulations of other federal agencies, that is a question of legislative policy,
irrelevant to, and inappropriate for resolution in, this forum.
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tracking.®® For this reason, when viewing the facts in the light most favorable to the
Complainant or Respondent for purposes of their respective Motions for Summary Decision,

there exist genuine disputes of material fact regarding the objective reasonableness of
Complainant’s belief.

Furthermore, to the extent that Complainant’s counsel rests his case on the argument that
the media has portrayed the FAA as “an inconstant enforcer of federal aviation standards,” such
that its “interpretations may be entitled to consideration” because it “is merely an agency, it is
not the law” (see Complainant Opp’n at 9), this Tribunal is singularly unpersuaded. The FAA
was created by 85 P.L. 726, 72 Stat. 731 “to provide for the regulation and promotion of civil
aviation in such manner as to best foster its development and safety, and to provide for the safe
and efficient use of the airspace by both civil and military aircraft, and for other purposes.” The
FAA is expressly endowed with rulemaking authority pursuant to the Administrative Procedure
Act, and the FAA may adopt, amend or repeal regulations; rulemaking documents are published
in the Federal Register. See generally 14 CF.R. §11.25. Moreover, AIR 21 clearly recognizes
orders, regulations, or standards of the FAA as federal law relating to air carrier safety.
Complainant’s attacks on the FAA’s regulatory authority are misplaced and meritless.

2. Adverse Action

Here, Complainant concedes that the May 1, 2013 meeting as an instance of adverse
action is barred by the ninety-day statute of limitations under the Act ! Complainant alleges that
he was subjected to adverse action when he was placed on NOQ status, i.e. paid leave, on August
5, 2013, when NOQ status was reinstated on August 9, 2013, and when he was improperly
compelled to submit to a 15D evaluation. Complainant further alleges that NOQ status resulted
in the loss of conditions or privileges of his employment, as it grounded him as a pilot and made
him ineligible for jumpseat privileges.

The Act provides, “No air carrier or contractor or subcontractor of an air carrier may
discharge an employee or otherwise discriminate against an employee with respect to

% For example, as part of the FAA’s Next Generation Air Transportation System, after January 1, 2020,
aircraft operating in most controlled airspace, as defined in 14 C.F.R. § 91.225 will be required to have a
fully-operational Automatic Dependent Surveillance — Broadcast (“ADS-B”) system that includes a
certified “position source,” which refers to “equipment installed onboard an aircraft used to process and
provide aircraft position (for example, latitude, longitude, and velocity) information,” pursuant to the
requirements of 14 C.F.R. § 91.227. In addition, 14 C.F.R. § 91.215 governs current policy regarding
ATC transponder and altitude reporting equipment and use, which may also undercut the reasonableness
of Complainant’s belief, should his safety concerns relate solely to the publication of live flight tracking
data. Further, this Tribunal has been unable to locate a regulation that places an affirmative duty on an air
carrier to provide publically available real-time flight tracking and altitude data.

" As the Board stated in Brune v. Horizon Air Industries, Inc., ARB No. 04-037, ALJ No. 2002-AIR-
00008, slip op. at 6 n.9 (Jan. 31, 2006), “Complaints are or are not ‘timely filed.” Claims, i.e., adverse
actions, are or are not ‘actionable.’ And even if not actionable, they may be used as background evidence
to support actionable claims.” The Board further explained that “discrete discriminatory acts are not
actionable if time barred, even when they are related to acts alleged in timely filed charges.” Id. at 10

(quoting National R.R. Passenger Corp. v. Morgan, 536U.S. 101, 113 (2002) (internal quotation marks
omitted).
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compensation, terms, conditions, or privileges of employment because the employee” engaged in
protected activity. 49 U.S.C. § 42121(a). In Vannoy v. Celanese Corp., the Board observed,
“An adverse action, however, is simply an unfavorable employment action, not necessarily
retaliatory or illegal. Motive or contributing factor is irrelevant at the adverse action stage of the
analysis.” ARB No. 09-118, slip op. at 13-14 (Sept. 28, 2011); see also Menendez v.
Halliburton, Inc., ARB Nos. 09-002, 09-003, slip op. at 14 (Sept. 13, 2011) (explaining that use
of the “tangible consequences standard,” rather than the standard articulated by the Supreme
Court in Burlington Northern & Santa Fe Railway Co. v. White, 548 U.S. 53 (2006), was error).
However, the Board has clarified, “Burlington’s adverse action standard, while persuasive, is not

controlling in AIR 21 cases,” but that it is “a particularly helpful interpretive tool.” Menendez,
ARB Nos. 09-002, 09-003 at 15.

The Board has held “that the intended protection of AIR 21 extends beyond any
limitations in Title VII and can extend beyond tangibility and ultimate employment actions.”
Menendez, ARB Nos. 09-002, 09-003 at 17 (citing Williams v. American Airlines, ARB No. 09-
018, slip op. at 10-11 n.51 (Dec. 29, 2010)). The Board elaborated, “Under this standard, the
term adverse actions refers to unfavorable employment actions that are more than trivial, either
as a single event or in combination with other deliberate employer actions alleged.” Jd. at 17
(internal quotation marks omitted). Ultimately, an employment action is adverse if it “would
deter a reasonable employee from engaging in protected activity.” Id. at 20.2 Accordingly, the
Board views “the list of prohibited activities in Section 1979.102(b) as quite broad and intended
to include, as a matter law, reprimands (written or verbal), as well as counseling sessions by an
air carrier, contractor or subcontractor, which are coupled with a reference of potential
discipline.” Williams, ARB No. 09-018 at 10-1 1. The Board further observed that “even paid
administrative leave may be considered an adverse action under certain circumstances.” Id. at 14
(emphasis in original) (citing Van Der Meer v. Western Ky. Univ., ARB No. 97-078, slip op. at
4-5 (Apr. 20, 1998) (holding that “although an associate professor was paid throughout his
involuntary leave of absence, he was subjected to adverse employment action by his removal
from campus)). In addition, with regard to an employer’s decision to compel a complainant to
undergo a psychiatric examination, the Board has upheld the ALJ’s determination that thig
constitutes adverse action that changes the conditions of a complainant’s employment. See
Robinson v. Northwest Airlines, Inc., ARB No. 04-041, slip op. at 3, 6 (Nov. 30, 2005)
(explaining that because respondent took complainant “out of service as a pilot and placed him
on paid status pending the tesults of the examination” in accordance with the collective

2 See also Williams, ARB No. 09-018, slip op. at 15 (definitively clarifying the adverse action standard
in AIR 21 cases: “To settle any lingering confusion in AIR 21 cases, we now clarify that the term
“adverse actions” refers to unfavorable employment actions that are more than trivial, either as a single
event or in combination with other deliberate employer actions alleged. Unlike the Court in Burlington
Northern, we do not believe that the term “discriminate” is ambiguous in the statute, While we agree that
it is consistent with the whistleblower statutes to exclude from coverage isolated trivial employment
actions that ordinarily cause de minimis harm or none at all to reasonable employees, an employer should
never be permitted to deliberately single out an employee for unfavorable employment action as
retaliation for protected whistleblower activity, The AIR 2] whistleblower statute prohibits the act of
deliberate retaliation without any expressed limitation to those actions that might dissuade the reasonable

employee. Ultimately, we believe our ruling implements the strong protection expressly called for by
Congress”).
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bargaining agreement, these “were adverse actions that changed the conditions of his
employment”).

In light of the foregoing, Respondent’s reliance on the facts that Complainant was paid
while on NOQ status and that his sick leave was replenished seems more consistent with the
“tangible consequences standard”; in so arguing, Respondent has not considered that adverse
employment actions “can extend beyond tangibility and ultimate employment actions.”
Menendez, supra. Moreover, the Board has expressly held that paid administrative leave may
constitute adverse employment action. There is no genuine dispute that while Complainant was
on NOQ status involuntarily, he was removed from service as a pilot and he was also ineligible
to use jumpseat privileges. When viewing the facts in the light most favorable to either party,
there is no genuine dispute that NOQ status affected the terms, conditions or privileges of
Complainant’s employment such that it constituted adverse action under the Act. Moreover,
reinstatement of NOQ status coupled with an order to submit to a 15D evaluation, as in
Robinson, supra, essentially amounts to “[e]mployer warnings about performance issues,” which
could be construed as “manifestly more serious employment actions than the trivial actions the
Court listed in Burlington Northern.” See Williams, ARB No. 09-018 at 14 (explaining, “Even
under Burlington Northern, we believe that the supervisor’s warning and threatening counseling
session in this case constitutes a materially adverse action (more than trivial). . . . Such warnings
are usually the first concrete step in most progressive discipline employment policies, regardless
of how the employer might characterize them™). Thus, no genuine dispute of material fact exists
regarding the 15D evaluation as an adverse employment action.

When viewing all facts and reasonable inferences in the light most favorable to both
parties for purposes of their respective Motions, Complainant is entitled to judgment as a matter
of law that he was subjected to adverse actions when originally placed on NOQ status, when
NOQ status was reinstated after the August 9, 2013 meeting, and when he was compelled to
submit to a 15D evaluation.

3, Contributing Factor Analysis

Finally, Complainant must demonstrate that the protected activity was a contributing
factor in the unfavorable persomnel action. 49 U.S.C. § 42121(b)(2)(B)(iii); 29 CFR.
§ 1979.109(a). The Board has held that a contributing factor is “any factor which, alone or in
connection with other factors, tends to affect in any way the outcome of the decision.” Williams
v. Domino’s Pizza, ARB 09- 092, slip op. at 5 (Jan. 31, 2011). The Board has observed, “The
‘contributing factor’ standard was employed to remove any requirement on a whistleblower to
prove that protected activity was a ‘significant’, ‘motivating’, ‘substantial’, or ‘predominant’
factor in a personnel action in order to overturn that action.” Powers v. Union Pacific R.R. Co.,
ARB No. 13-034, slip op. at 22 (Mar. 20, 2015) (internal quotation marks omitted). Therefore,
the complainant “need not show that protected activity was the only or most significant reason
for the unfavorable personnel action, but rather may prevail by showing that the respondent’s
reason, while true, is only one of the reasons for its conduct, and another [contributing] factor is
the complainant’s protected activity.” Hutton v. Union Pacific R.R., ARB No. 11-091, slip op. at
8 (May 31, 2013).

222

283



A complainant may prove this element through direct evidence or circumstantial
evidence. DeFrancesco v. Union R.R. Co., ARB No. 10-114, slip op. at 6-7(Feb. 29, 2012).
Though “[t]emporal proximity between protected activity and adverse persomnel action
‘normally’ will satisfy the burden of making a prima facie showing of knowledge and
causation,” and “may support an inference of retaliation, the inference is not necessarily
dispositive.” Barker v. Ameristar dirways, Inc., ARB No. 05-058, slip op. at 7 (Dec. 31, 2007);
see also Powers, ARB No. 13-034, slip op. at 23 (explaining that at times, temporal proximity
alone may be sufficient to demonstrate the element of contributing factor). “Also, where an
employer has established one or more legitimate reasons for the adverse action, the temporal
inference alone may be insufficient to meet the employee’s burden of proof to demonstrate that
his protected activity was a contributing factor in the adverse action.” Barber v. Planet dirways,

Inc., ARB No. 04-056, slip op. at 6-7 (Apr. 28, 2006). This is consistent with the Board’s
reasoning in Powers:

While, as Fordham explains, the legal arguments advanced by a respondent in
support of proving the statutory affirmative defense are different from defending
against a complainant’s proof of contributing factor causation, there is no inherent
limitation on specific admissible evidence that can be evaluated for determining
contributing factor causation as long as the evidence is relevant to that element of
proof. 29 CF.R. § 18.401. Thus, the Fordham majority properly acknowledged
that “an ALJ may consider an employer’s evidence challenging whether the
complainant’s actions were protected or whether the employer’s action
constituted an adverse action, as well the credibility of the complainant’s
causation evidence.”

Powers, ARB No. 13-034 at 22 (quoting Fordham v. Fannie Mae, ARB No. 12-061, slip op. at
23 (Oct. 9, 2014).

In support of their respective arguments regarding this element, both Complainant and
Respondent heavily rely on the deposition testimony of the witnesses involved in this matter, and
the various interpretations of these witnesses’ statements and opinions as to some witnesses’
animus towards Complainant. See, e.g., Complainant Mot, at 32-35 (arguing that McDonald’s
testimony shows that the decision to impose NOQ status was related to the Laredo incident, and
that Ondra and Tice’s respective deposition testimony establishes pretext because they had no
concerns regarding Complainant’s mental health as of August 5, 2013); see also Resp’t Mot. at
15, 2022 and Resp’t Opp’n at 20-21 (relying on deposition testimony of Complainant, in
addition to statements of other witnesses or witnesses’ alleged rationales for making employment
decisions to refute Complainant’s causation evidence).

It is well-established that the adjudicator cannot weigh evidence or make credibility
determinations at the summary decision stage, and thus, the parties’ primary reliance on
conflicting testimony regarding causation necessarily renders analysis of this element
inappropriate at this stage of the proceedings. Moreover, in Negron, the Board underscored the

importance of weighing the testimony of witnesses in evaluating a complaint arising under the
Act:
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In weighing the testimony of witnesses, the ALJ as fact finder has had an
opportunity to consider the relationship of the witnesses to the parties, the
witnesses’ interest in the outcome of the proceedings, the witnesses’ demeanor
while testifying, the witnesses’ opportunity to observe or acquire knowledge
about the subject matter of the witnesses’ testimony and the extent to which the
testimony was supported or contradicted by other credible evidence. The ARB
gives great deference to an ALPs credibility findings that rest explicitly on an
evaluation of the demeanor of witnesses.

Negron, ARB No. 04-021 at 5 (internal citations omitted) (internal quotation marks omitted).
For these reasons, and in light of the type of evidence primarily relied upon by both parties, a
determination as to the causation element cannot be reached on summary decision, as the parties
ask this Tribunal to make credibility determinations and weigh of evidence.

C. Whether Respondent Would Have Taken the Same Unfavorable Action Absent
Complainant’s Protected Activity

Assuming Complainant establishes a prima facie case, the Act provides, “Relief may not
be ordered under subparagraph (A) if the employer demonstrates by clear and convincing
evidence that the employer would have taken the same unfavorable personnel action in the
absence of that behavior.” 49 US.C.A. § 42121(b)(2)(B)(iv). “Clear and convincing evidence
or proof denotes a conclusive demonstration; such evidence indicates that the thing to be proved
is highly probable or reasonably certain.” Clemmons v. Ameristar Airways, Inc., ARB No. 08-
067, slip op. at 11 (May 26, 2010). The Board further explained, “Thus, in an AIR 21 case, clear
and convincing evidence that an employer would have fired the employee in the absence of the
protected activity overcomes the fact that an employee’s protected activity played a role in the
employer’s adverse action and relieves the employer of liability.” Id.

However, where an employer proffers shifting explanations for its adverse action, or
engages in disparate treatment of similarly situated employees, the employer’s “explanations do
not clearly and convincingly indicate that it would have” taken the same unfavorable action
absent the protected activity. See Negron, ARB No. 04-021 at 8; see also Douglas v. Skywest
Airlines, Inc., ARB Nos. 08-070 and 08-074 (Sept. 30, 2009). “An employer’s shifting
explanations for its adverse action may be considered evidence of pretext, that is, a false cover
for a discriminatory reason.” Douglas, ARB Nos. 08-070 and 08-074, slip op. at 16. Disparate
treatment may also constitute evidence of pretext where similarly situated employees, employees
involved in or accused of the same or similar conduct, are disciplined in different ways. Id. at
17; see also Clemmons, ARB No. 08-067, slip op. at 11 (finding that the administrative law
judge’s credibility determinations and “factual findings regarding temporal proximity, pretext,
and shifting defenses . . . thus preclude any determination that [the employer] could establish by
clear and convincing evidence that it would have fired [the complainant] absent his protected
activity™).

In support of their respective arguments on Respondent’s same action defense, the parties
primarily rely on the same forms of evidence, namely deposition testimony for evidence of
witnesses’ motivations and subjective beliefs in taking employment actions (see Complainant
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Mot. at 35-39; see also Resp’t Mot. at 20-23), as cited in support of their causation arguments,
Thus, as with analysis of the causation element, analysis of Respondent’s same action defense
necessarily requires important credibility determinations, see Negron, supra, and weighing of the
evidence that is inappropriate on summary decision.

VI. CONCLUSION

With regard to protected activity, for purposes of these Motions, the parties do not
dispute that Complainant engaged in protected activity when he refused to fly out of Laredo and
when he filed the April 2013 AIR 21 complaint.

When viewing the facts and all reasonable inferences in the light most favorable to either
party for purposes of considering their respective Motions, genuine disputes of material fact exist
as to whether Complainant had a reasonable belief that publishing live tracking data constituted a
violation. Therefore, the parties’ Motions for Summary Decision on this element are DENIED.

When viewing all facts and reasonable inferences in the light most favorable to either
party for purposes of their respective Motions, Complainant is entitled to judgment as a matter of
law that he was subjected to adverse actions when placed on NOQ status, when NOQ status was
reinstated, and when he was compelled to submit to a 15D evaluation. Therefore, Complainant’s
Motion for Summary Decision is GRANTED as to this element of his claim.

There are genuine disputes of material fact as to the remaining issues, causation and
Respondent’s same decision defense, in this matter, Because the parties primarily relied on
evidence that would require this Tribunal to weigh evidence and make credibility determinations,
this Tribunal cannot render a determination on causation or Respondent’s same action defense on
summary decision. Therefore, the reminder of Complainant’s Motion for Summary Decision is
DENIED, and the remainder of Respondent’s Motion for Summary Decision is also DENIED.

In sum, Respondent’s Motion for Summary Decision is DENIED. Complainant’s
Motion for Summary Decision is GRANTED IN PART AND DENIED IN PART.

SO ORDERED.

Digitalty signed by Seolt R. Morris
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OU=Administrative Law Judge, Q=US
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