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Attachment 1

Certified List of Documents Filed of
Record in the Administrative Proceedings
Before the United States Department of Labor
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CERTIFIED LIST OF DOCUMENTS FILED OF RECORD IN THE ADMINISTRATIVE
PROCEEDING BEFORE THE UNITED STATES DEPARTMENT OF LABOR

Mark Estabrook v. Federal Express Corporation
ALJ Case No, 2014-AIR-00022
ARB Case No, 2017-0047

I HEREBY CERTIFY that the following documents were filed of record with the U.S.
Department of Labor in the above-referenced administrative proceedings.

Proceedings before the Administrative Law Judge (*ALJ”)
Case No. 2014-AIR-00022

1. Dated October 3, 2013 Complaint of Mark Estabrook submitted to the
Occupational Safety and Health Administration (OSHA),
with Exhibits

2. Dated July 15, 2014 Secretary’s Findings

3. Dated August 12, 2014 Complainant’s Objections to Secretary’s Finding and
request for a hearing, enclosing Exhibit A

4. Dated September 4, 2014 ALJ’s Preliminary Order and Notice of Assignment

5. Dated September 10, 2014 Complainant’s Request for Subpoenas to Produce
Documents

6. Dated September 10, 2014 Counsel for Complainant’s request that the ALJ issue two

subpoenas to Produce Documents be issued on Dr. Thomas
N. Bettes and Dr, George S. Glass

7. Dated September 24, 2014 Letter with Attached Copies of Subpoenas for Dr.
Thomas N. Bettes and Dr. George S, Glass

8. Dated October 2, 2014 ALJ’s Notice of Hearing and Prehearing Order

9. Date October 27, 2014 Copies of Subpoenas Served on Dr. Thomas N. Bettes and

Dr. George S. Glass

10. Dated November 17, 2014 Complainant’s Notice of Motion, Motion, and
Memorandum to Compel Requests for Admissions,
Interrogatories, and Requests for Documents



11. Dated February 2, 2015
12. Dated February 18, 2015
13. Dated March 10, 2015

14. Dated March 25, 2015

15, Dated May 28, 2015

16. Dated June 12, 2015

17. Dated June 17, 2015

18. Dated June 12, 2015

19. Dated July 20, 2015
20. Dated July 24, 2015

21. Dated July 29, 2015

22, Dated August 12, 2015
23, Dated August 19, 2015
24. Dated September 10, 2015
25. Dated October 8, 2015

26. Dated October 27, 2015
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ALJ’s Order Continuing Hearing
Complainant’s Amended Motion to Compel, with Exhibits

Counsel for Complainant’s letter requesting that his
Amended Motion to Compel be granted on Default

Complainant’s Motion for a Partial Summary Decision
including 1) Memorandum of Law; Declaration of
Complainant and Declaration of Lee Seham, with Exhibits

ALJs Order Regarding Discovery and Scheduling

Notice of Appearance of P. Daniel Riederer as Counsel for
Respondent

Letter from Stanley J, Silverstone re: the May 28" Order
regarding discovery and scheduling concerning the hearing
schedule

Respondent’s Memorandum in Support of In Camera
Inspection of Privileged Documents and Documents
Designated as Privileged and Submitted for In Camera
Review with Tabs 1 through 44

Order Following /n Camera Review

(Fax) Complainant’s letter enclosing Notice of Amended
Motion, Amended Motion, and Memorandum to Compel
Requests for Admissions, Interrogatories and Request for
Documents

Respondent’s Letter in regard to FedEx’s Supplemental
document production (letter only)

ALJ’s Notice of Hearing and Prehearing Order
ALJ’s Order to Produce Documents or Show Cause
ALJY’s Order Cancelling Hearing

ALJI’s Order Disallowing Informal Motions

Complainant’s Third Motion to Compel



27.

28.

29.

30.

3L

32,
33.
34.

35.

36.

37.

38.

39.

40.

41,
42,
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Dated November 10, 2015 Respondent’s Response to Complainant’s Motion to
Compel

December 23, 2015 Order Denying Complainant’s Third Motion to Compel and
Second Notice to Produce Documents for In Camera
Review

Index of Joint Exhibits 1 through 7 enclosing Disc

Index of Complainant’s Exhibits 1 through 47 enclosing Disc

Dated January 20, 2016 Respondent’s Memorandum of Law, Privilege log and
Designated Privileged Documents for In Camera Review
with enclosed Tabs 1 through 21

Dated February 2, 2016 ALFs Order Following Second In Camera Review
Dated February 2, 2016 Order of Reassignment

Dated February 8, 2016 ALJ’s Notice Assignment and Conference Call
Dated February 12, 2016 Letter addressed to Ms. MacAlarney from George

Diamantopoulos providing firm’s change of address

Dated February 16, 2016 Complainant’s Position Statement in Response to Court’s
Order dated February 8, 2016

Dated February 18, 2016 Letter addressed to ALJ Morris re: Notice of Assignment
and Conference Call Order issued February 8, 2016,
Respondent provides the status update and statement of
position on the issues identified in that Order.

Dated February 18, 2016 Letter from Daniel Riederer advising will be unavailable
for the scheduled conference call on March 4, 2016 and
requesting that the conference call be conducted during the
week of March 7, 2016

Dated February 19, 2016 Email from Barbara Emmons re: Telephone
conference call Tuesday, March 8, 2016 at 11:00 am
Dated March 8, 2016 Official Report of Conference Call, pages 1 through 20,
enclosed disc
Dated March 10, 2016 ALJ’s Notice of Hearing and Pre-Hearing Order
Dated April 20, 2016 Revised Declaration of Dr. Thomas Bettes



43. Dated April 21, 2016

44. Dated April 21, 2016

45, Dated April 29, 2016

46, Dated May 2, 2016

47. Dated May 4, 2016

48, Dated May 5, 2016

49, Dated May 9, 2016

50. Dated May 12, 2016

51. Dated May 13, 2016

52, Dated May 17, 2016

53. Dated May 17, 2016

54, Dated May 17, 2016

Fape: 18 Mate At : 10200 2020

Respondent’s Motion for Summary Judgment, Supporting
Memorandum and Exhibits with attached Table of Contents
— Index of Exhibits to Respondent’s Memorandum of
Points and Authorities in Support of its Motion for
Summary Decision enclosing Exhibits A through O

Letter enclosing 1) Complainant’s brief in support of

its Motion for Summary Judgment 2) Declaration of Mark
Estabrook with Supporting exhibits A-K, 3) Declaration of
Lee Seham with supporting exhibits A-N, 4) Declaration of
Dr. Thomas Bettes, 5) Deposition of Robert Fisher, 6)
Deposition of Mark Estabrook, 7) Deposition of Todd A.
Ondra, 8) Deposition of William W. McDonald, 9)
Deposition of Robert Tice, 10} Supporting Exhibits from
Deposition, including USB

Respondents’ Response in Opposition to Complainant’s
Motion for Summary Judgment

Complainant’s Pre-Trial motion In Limine

Letter to ALJ Morris from Respondent re: Evidentiary
Exclusion

ALJ’s Order Addressing Complainant’s Motions to
Exclude Evidence and Directing Respondent to Submit an
Expedited Response

ALJs Order Granting in Part and Denying in Part
Complainant’s Motion for Summary Decision and Denying
Respondent’s Motion for Summary Decision

Respondent’s Response to Complainant’s Pre-Trial Motion
in Limine

ALT’s Order Denying Complainant’s Motion in Limine

Complainant’s Letter re: Respondent’s response to
Complainant’s Motion in Limine

Letter from Lisa Block for Lee Secham, Esq., advising that
the correct date of the teleconference was March 8, 2016

(Fax) Respondent’s Letter in response to Complainant’s
May 17, 2016 Letter



55.

56.

57.

58,
59.

60.

61,
62.
63.

64.

65.

06.

67.
68.

69.

Dated May 19, 2016

Dated May 19, 2016

Dated May 19, 2016

Dated May 19, 2016

Dated June 1, 2016

Dated June 6, 2016

Dated June 7, 2016
Dated June 8§, 2016

Dated June 9, 2016

Dated August 5, 2016

Dated August 11, 2016

Dated September 2, 2016

Dated October 7, 2016

Dated October 20, 2016

Dated May 16, 2017
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Complainant’s Pre-Hearing Statement, Index of Joint
Exhibits and Index of Complainant’s Exhibits enclosing
Exhibits CX-48, CX-49, CX-50, CX-51,

Respondent’s Pre-Hearing Statement including
Respondent’s Exhibit List

ALJ's Order Addressing Complainant’s May 17, 2016
Letters

ALJ’s Notice of Hearing Location

Official Report of Conference Call, pages 1-21, with
enclosed disc

Transcript of Hearing, pages 1 through 303, with enclosed
disc

Transcript of Hearing, pages 304 through 518
Transcript of Hearing, pages 519 through 717

Respondent’s Trial Exhibits 1-7, RX 1-33, Exhibits 1-18,
IJX 1~ Audio Recordings

Respondent’s Motion for Extension of Time to file its post-
hearing findings of fact and conclusions of law

ALJ’s Order Granting Respondent’s Motion for Extension
to File Post-Hearing Briefs

Complainant’s Post-Trial Brief, Attorney’s Fees for Alan
Armstrong and Attorney’s Fees for Seham, Seham, Meltz
& Petersen

Respondent’s Post-Hearing Brief

Complainant’s Post-Trial Reply Brief and updated
documentation of attorneys’ fees and expenses with
attached USB

ALJ’s Decision and Order Denying Relief
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Proceeding before the Administrative Review Board (“ARB”)

Case No. 2017-0047

70, Dated May 26, 2017

71. Dated June 2, 2017

72, Dated June 22, 2017

73. Dated July 24, 2017

74. Dated July 31, 2017

75. Dated August 8, 2019

Complainant’s Petition for Review

ARB’s Notice of Appeal and Order Establishing Briefing
Schedule (Case No. 2017-0047)

Complainant’s Brief Supporting the Petition for Review
and Appendix

Respondent’s Opposition to Complainant’s Petition for
Review and Appendix

Complainant’s Reply Brief Supporting the Petition for
Review

ARB’s Final Decision and Order

Thomas O. Shepherd, Jr.
Clerk of the Appellate Board

10
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BEFORE THE
UNITED STATES DEPARTMENT OF LABOR

MARK ESTABROOK,

Complainant
COMPLAINT
V.

FEDERAL EXPRESS CORPORATION

Respondent.

N N it gt Mgt gt gt St e N’ v S’

Complainant Captain Mark Estabrook, by his attorneys, Seham, Seham, Meltz &

Petersen, LLP, as and for his Complaint states as follows:

NATURE OF THE CASE

1. Complainant Estabrook files this complaint against Federal Express Corporation
(“FedEx”) pursuant to 49 U.S.C. § 42121, based on FedEx’s discriminatory treatment and
retaliatory discipline in response to the complainant’s protected activity. Complainant
Estabrook seeks affirmative action to abate the violation (including, but not limited to,
the cessation of discriminatory conduct and the rescission of retaliatory discipline and
directives related to his mental health); reinstatement to his former position, including
restoration of his compensation and all other terms, conditions, and privileges associated
with his employment; all compensatory damages to which he is entitled under the statute;
and reimbursement of all costs and expenses, including attorney’s fees, related to this

action.
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PARTIES
2. Complainant Estabrook is a pilot currently employed by Respondent FedEx at his
pilot domicile located in Memphis, Tennessee.
3. Respondent FedEx is an “air carrier” as that term is employed in 49 U.S.C. §
42121.

COMPLAINANT’S PROTECTED ACTIVITY

Protected Activity Under 49 1.S.C. § 42121(a)(1), (2) and (4) — Laredo Departure

4. On April 10, 2013, Captain Estabrook refused to depart on a FedEx flight because
of a severe and solid line of thunderstorms between his departure airport Laredo (LRD)
and scheduled arrival airport Memphis (MEM). The airport tower, in fact, refused to
issue a takeoff clearance because Memphis Center directed a hold on all inbounds.

5. In retaliation for his safety-based determination as Pilot-in-Command pursuant to
14 C.F.R. §§ 91.3(a), 91.13(a), and as further defined by the Company’s own Flight
Operations Manual (FOM) and pertinent Federal Aviation Regulations (FARs) —
Respondent FedEx commenced a disciplinary investigation of Captain Estabrook.

6. Respondent FedEx’s retaliatory disciplinary investigation caused Captain
Estabrook to file AIR 21 complaint number 861872 with the United States Department of
Labor on April 29, 2013. (Exhibit A).

7. When Respondent FedEx subsequently terminated its disciplinary proceedings,
Captain withdrew his AIR 21 action on or about May 2, 2013. (Exhibit B).

8. Upon information and belief, Complainant Estabrook’s communication to
Respondent FedEx of his determination to act in good faith compliance with applicable

federal law relating to air carrier safety, and his subsequent complaint pursuant to 49
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U.S.C. § 42121 in defense of such action, were contributing factors in the unfavorable

personnel actions alleged in this complaint.

Protected Activity Under 49 U.S.C. § 42121(a)(1) — Safe Cargo Practices

9. On August 9, 2013, Captain Estabrook sought to bring to FedEx’s attention that
its policy of publishing live tracking information relating to packages and aircraft in
transit violated its obligations under federal law relating to air carrier safety in that the
Respondent’s policy had the effect of facilitating and maximizing the criminal
destruction of cargo, aircraft, and human lives, by granting terrorists the ability to
carefully select the timing of detonation.

10.  Captain Estabrook had previously communicated these concerns to Respondent
FedEXx in his capacity as Security Chairman for the FedEx MEC Air Line Pilots
Association (ALPA), the certified pilots’ labor union for FedEx pilots in 2002.
Complainant Estabrook desisted from his efforts to challenge FedEx’s unsafe practices
when he received an unfavorable response from his employer.

11.  On August 3 and 4, 2013, however, Complainant Estabrook obtained various
media reports concerning how al-Qaeda in the Arabian Peninsula {AQAP) had developed
a strategy of planting explosives in packages carried by US-flag cargo carriers. On
October 29, 2010, such explosive devices were discovered on both FedEx and UPS
planes. Officials in the United States and Great Britain determined that part of AQAP’s
strategy was to carefully time the detonation of the explosives in order to maximize
damage. The New York Times reported that AQAP relied on the package tracking feature

on the cargo carriers’ website to plan for the detonation of these devices in a manner that
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would create the greatest damage.
(http://www.nytimes.com/2010/11/02/world/02terror.html? _r=1&src=twrhp) In fact,
terrorists in this incident shipped several “test” packages on UPS and FedEx prior to the
shipment of the actual bombs in order to gain real-time tracking data for planning the
optimum timing of detonation, just as Complainant Estabrook had predicted and reported
to FedEx management in 2002.

12. On August 4, 2013, Captain Estabrook requested a meeting with Respondent
FedEx for the purpose of discussing security issues that he previously had raised as the
FedEx MEC ALPA Security Chairman. Respondent’s System Chief Pilot and Managing
Director/Flight Operations Captain William McDonald agreed on August 7, 2013, to
arrange a meeting between Complainant Estabrook and FedEx management
representatives; however, he also immediately removed Estabrook from flight status.

13.  On August 9, 2013, Complainant Estabrook met with FedEx management
representatives —FedEx legal counsel Robert Tice, Manager A300/310 Fleet Operations
Captain Rob Fisher, and FedEx Vice President of Security Todd Ondra — and
communicated his concern that the Respondent’s policy of publishing live tracking
information relating to packages and aircraft in transit violated its obligations under
federal law relating to air carrier safety in that the Respondent’s policy had the effect of
facilitating and maximizing the potential criminal destruction of cargo, aircraft, and
human lives, by granting terrorists the ability to carefully select the timing of detonation.
14.  In communicating his air carrier safety concerns, Captain Estabrook was acting in
good faith to identify the Respondent’s violations of federal law relating to air carrier

safety, including the Respondent’s duty to (a) “[p]rovide for the safety of persons and
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property traveling on flights provided by the aircraft operator against acts of criminal
violence and air piracy, and the introduction of explosives, incendiaries, or weapons
aboard an aircraft,” 49 C.F.R. § 1544.103(a)(1); (b) use the procedures in its security
program to control cargo that it accepts for transport on an aircraft in a manner that:
“Iplrevents the carriage of any unauthorized person, and any unauthorized explosive,
incendiary, and other destructive substance or item in cargo onboard an aircraft,” 49
C.F.R. § 1544.205(c)(1); (c) “[p]reven(t] or dete[r] the carriage of any unauthorized
persons, and any unauthorized explosives, incendiaries, and other destructive substances
or items in cargo onboard an aircraft. 49 C.F.R. § 1544.205(a). In addition, under
Respondent FedEx’s federal mandated security program, Captain Estabrook, as an in-
flight security coordinator, is directed: if you see something, say something. 49 CFR §§
1544.101, et seq.

RESPONDENT’S RETALIATORY RESPONSE
TO COMPLAINANT’S PROTECTED ACTIVITY

15. At the meeting on August 9, 2013, Respondent FedEx's representatives made no
direct response to the safety-related concerns raised by Captain Estabrook. Instead,
FedEx counsel Robert Tice asserted that Captain McDonald suspected Captain Estabrook
of posting messages on an internet bulletin board under the name of “Mayday Mark,”
whose postings indicated that “Mayday Mark” was a pilot who had suffered a Temporary
Ischemic Attack (TIA) or stroke. Tice then explained to Complainant Estabrook that
FedEx was obligated to investigate whether Estabrook was “Mayday Mark” in order to
ensure that Estabrook was physically fit to fly.

16. FedEx representatives had in their possession numerous pages of highlighted

postings originating from the individual who identified himself as “Mayday Mark” and
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asked pressing questions concerning their contents. During the entire course of the
August 9" meeting, FedEx’s representatives raised no other basis for questioning Captain
Estabrook’s medical status other than their suspicion that Estabrook was “Mayday
Mark.”

17. At all times, Captain Estabrook denied that he was “Mayday Mark” and, after a
lengthy discussion of the facts relating to the “Mayday Mark” postings, FedEx’s
representatives accepted Estabrook’s denials.

18. Shortly after Estabrook’s August 9™ meeting with FedEx representatives, Captain
Fisher advised Captain Estabrook that he would be immediately returned to flying status.
19.  Nevertheless, on the evening of August 9, 2013, Captain Fisher telephoned
Complainant Estabrook and advised him that FedEx Security Director Todd Ondra
insisted that Estabrook’s flying status remain suspended until he submitted to a
psychiatric evaluation. When Estabrook asked Captain Fisher why FedEx Security was
demanding a psychiatric evaluation despite FedEx’s determination earlier in the day that
he was being returned to flying status, Fisher responded “all they said was is that you
know too much.”

20.  Captain Estabrook has at all times relevant to this proceeding been in possession
of a First Class Medical Certificate. Throughout his entire flying career, he has never
been denied the issuance of a First Class Medical Certificate. In fact, two aeromedical
examiners issued medical opinions in opposition to FedEx’s directive that Estabrook
undergo psychiatric evaluation, (Exhibit C and D).

21.  Respondent FedEx has persisted in its demand that Complainant Estabrook

submit to psychiatric evaluation, but has never provided a reasonable basis for this
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demand. Captain Estabrook has complied with FedEx’s directive that he undergo a
psychiatric examination with the understanding that he would be terminated for
insubordination if he did not. Captain Estabrook underwent a psychiatric evaluation by
Dr. George S. Glass on September 11, 2013. FedEx’s aeromedical advisor Dr. Thomas
Bettes is now directing Complainant Estabrook to obtain psychological treatment. A
contributing factor for FedEx’s directive ordering psychological treatment is the
Complainant’s protected activity as described in this Complaint.

22.  In demanding that Complainant Estabrook submit to psychiatric evaluation,
FedEx violated contractual protocols that require FedEx to (a) only seek a medical
examinations of a pilot where it has a “reasonable basis” to do so; (b} where such a
“reasonable basis” exists, to refer the matter to FedEx’s aeromedical advisor for his
determination regarding the necessity of a medical examination; and (c) where the pilot’s
own aeromedical advisor disputes the necessity of a medical examination, to resolve the
dispute by referral of the matter to a third medical doctor who acts as a tie-breaker.

23. Complainant Estabrook’s protected activity as described in this Complaint was at
minimum a contributing factor, and, upon information and belief, the primary factor, in
Respondent FedEx’s demand for Soviet-style psychiatric analysis of Captain Estabrook,
its ongoing directive that Captain Estabrook submit to psychological treatment, its

continuing refusal to reinstate Captain Estabrook to flying status, and all other

discriminatory personnel action described herein.

WHEREFORE, cause having been shown, Complainant Estabrook prays for an order against

Respondent FedEX as follows:
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A. For an Order directing FedEx to rescind its directive for Captain Estabrook to
undergo any further mental health evaluation or treatment;

B. For an Order directing FedEx to suppress, remove and expunge all disciplinary
proceedings, medical and psychiatric evaluations and treatment histories
concerning Captain Estabrook from FedEx personnel files, including all
contracted medical agents’ records;

C. For an Order directing the removal and expungement of all references to
psychiatric evaluation and treatment in all government records, including but not

limited to, the Federal Aviation Administration;

D. For an Order directing FedEX to cease and desist from all discriminatory conduct
toward Captain Estabrook;

E. For an Order awarding Captain Estabrook the costs of this action, including
payment of reasonable attorney’s fees;

F. For an Order granting such additional relief as the Secretary of Labor, or other
decision maker in this process, deems proper and just; and

G. For an Order granting full compensatory damages including compensation for

pain, suffering and emotional distress due to this adverse action.

Dated: White Plains, New York
October 3, 2013

SEHA EHAM, MELTZ & PETERSEN, LLP

{
By: '

Lee Seham, Esq.
445 Hamilton Avenue — Suite 1204
White Plains, NY 10601

Attorney for Complainant
Captain Mark Estabrook
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EXHIBIT A
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Submission Complete https://fwww.osha.gov/pls/osha7/ecomplaintform.submit

[ et B
Ato 2 Index | En espailol | Contact Us | FAQs | About OSHA
OSHA R N ey ewsietter  £$RSS Feeds  [)iPrint This Page g B TextSize 4 Was this page helpful?
Occupational Safety & Health Administration WeCanHelp ~  What'sNew] Offices
Home | Workers |. Reguiations | Enforcement | DataStaiics .. Traning : Publications .. Mewsroom .

: Small Business |

Thank You!

Your Safety and Health Hazard Notice has been forwarded to the OSHA Federal Area Office listed below.

Your complaint may be forwarded to the State of Tennessee, which operates its own OSHA approved State
Pian. Click here for more Information on State Plans or If you would Hke to contact the state directly.

If you identified yourself, you will be contacted by OSHA.
Please call the OSHA Fedaral Area Office below If you are not contacted.

Complaint Number: 861872

Tenhessee

Nashville Area Office

51 Century Boulevard Suite 340,
Nashville, TN 37214

(615) 232-3803

(615) 232-3827 FAX

Establishment Name: FedEx Express

Site Street: 3131 Democrat Rd., Building C
Site City: Memphis

Site State: Tennessee

Site Zip: 38118

Management Official: Captain Reb Fisher

Telephone Number: 901.224.3435

Type of Business: Express Shipping

Hazard Description:

On April 10, 2013, after coordinating a delay with GOC (Sherrie Hayslett) and speaking to the Fed
Ex Duty Officer (Mark Crook) that there was a line of thunderstorms [described in an active
SIGMET] between my departure airport Laredo, TX (KLRD) and Memphis, TN (KMEM), the Duty
Officer directed me to depart and fly toward KMEM and through the line of thunderstorms. Asserting
my pilet in command authority under 14 CFR Sec. 91.3(a) I related: "I am not going to depart until 1
can plan my arrival for storm passage through Memphis.” He then told me he had consulted with our
FedEx Weather Department and said they told him the thunderstorm would pass through Memphis
in about 30 minutes. He directed me to takeoff and fly to Memphis, I declined. It would be 4-6
hours later before the storm would pass through Memphis. "You are the only one not taking off" he
said, and directed me to go sit in the cockpit until we had our departure clearance. Laredo tower
heid us on the ground for over 2 additional hours due to a weather hold for all Memphis inbound
flights as directed by Memphis Air Route Traffic Control. 14 CFR Sec, 91.3(a) provides: “The pilot in
command is directly responsible for, and is the final authority as to, the operation of that aircraft.” In
addition to violating Sec. 91.3(a), such an operation would have violated 14 CFR Sec. 91.13(a)}
which provides: "No person may operate an aircraft in a careless or reckless manner so as to
endanger the life or property of another.” These provisions in Part 91 of the Federal Aviation
Regulations specifically apply to Part 121 operations such as those conducted by Federal Express.

lof2 4/29/13 1:26 PM
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Submission Complete https://www.osha.gov/pls/osha7/ecomplaintform submit

20f2

See 14 CFR Sec, 91.1{a) [*this part prescribes rules governing the operation of alrcraft.. within the
United States.”]. These directives are also In viclation of FedEx Flight Operations Manual (FOM)
procedures 8.17 TURBULENCE, which states, in part, that "Turbulence increases the difficulty of
flight operations. In extreme cases it may cause damage to the aircraft. Areas of known
severe/extreme turbulence should be avolded. If the Captain determines an area of turbulence to be
unsafe, he will detour or delay the flight until conditions improve. All meteorological conditions (e.g.,
SIGMETS, PIREPS, ATC advisories, etc.) shall be considered prior to releasing a flight to or operating
in areas of turbulence." My decision to exercise my pilot in command authority has led to a Section
19.D.1 disciplinary interview Capt. Rob Fisher has declared he Intends to convene on May 1, 2013,
in Memphis, TN. Despite my requests, T have not been provided with records or recordings of my
conversations either with the Duty Officer or the Dispatcher. The GOC dispatcher lied about my
consultation with her when she agreed I should stay at the hotel and wait out the storm, My first
officer, Randy Burleson, can verify this. The audic tapes will also corroborate my account of events.
My conversation with the Duty Officer was an act of intimidation in response to my reporting an FAR
violation to my employer as is the receipt of the letter recelved from my supervisor Rob Fisher
natifying me of an interview set for May 1, 2013, under the auspices of Section 15.D.1 of the
Collective Bargaining Agreement (CBA) currently in force and effect at Federal Express. There are
approximately 4,500 pilots at FedEx Express,

Hazard Location:

The hazardous location Is airborne in nature. Every aircrew that may be intimidated by flight
management to penetrate severe turbulence and thunderstorms is at risk all over the world.

This condition has previously been brought to the attention of:
* The following government agency: FAA

I am an employee.

My name may be revealed to the emplover.

Complainant Name: MARK ESTABROOK
Comptainant Telephone Number: 901-230-4933
Complainant Mailing Address:

PO BOX 1890
MANCHACA

Complainant Email: cargopilot@gmail.com

Freedom of Information Act | Privacy & Security Statement | Disclaimers | Important Web Site Notices | Intemational | Contact Us

U.5. Department of Labor | Occupational Safety & Health Administration | 200 Constitution Ave,, NW, Washington, DC 20210
Telephene: BOO-321-0SHA (6742) | TTY: 877-889-5627

www.OSHA.gov

4/29/13 1:26 PM
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U.S. Department of Labor Occupational Safety and Heaith Administration
Atlanta Regional Qffice
Sam Nunn Federal Center
61 Forsyth Street, SW Room 6750
Atlanta, Georgia 30303
(678) 237-0400
(678) 237-0447 FAX

May 2, 2013

Alan Armstrong

Attorney at Law

2900 Chamblee-Tucker Road
Building 5, Suite 350
Atlanta, GA 30341

Re: FedEx Express/Estabrook/Case No. 4-1760-13-080
Dear Mr. Armstrong:.

The request to withdraw the complaint filed by Mark Estabrook (Complainant) in the above-
captioned matter has been approved. With this withdrawal, the case in this matter is closed.

If, at any time in the future, you have any questions or require any information regarding
employee rights and employer responsibilities under the whistleblower protection statutes
administered by OSHA, please feel frec to contact this office.

Sincergly,

Matthew E. Robinson
Regional Supervisory Investigator

Gocuprtionat
Satuty and Health
Adminlatiation

WWW.osha.gov
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ARG SOUTH PaGE 81/81

g8/26/2813 17:11 5124488264

August 23, 2013
To Whom it May Concern:

I serve asthe Aviation Medical Examiner for Captain Mark Estabrook, who has
requested I describe my observations and examination findings during his July 19, 2013
flight physical. During that encounter, | did not notice anything umisual or ahnormal.
Captain Estabrook was well groomed, pleasant, conversant, oriented, logical, and
appeared cognitively intact.  The FAA does not require, and I-did agt perform, detailed
testing designed to identify subtle cognitive deficits or psychological disorders.
Nevertheless, my interaction with Captain Estabrook was eptirely unremarkable, similar
1o prior examinations, and I had no coneerns regarding his fitness:for pilot duty. His
neurological examination was normal.

Sincerely, (
. N S en
| W G L o
Martk A. Nugent, M.D. ¢ o

FAA Senior Aviation Medical Examiner
Board Certified in Family Medicine

(F“" A+ A Lan- AV""’A"""“j o :

T70- 4510307

3828 S. First St.

Austin, Texas 78704
512-443-1311

www. AustinRegionalClinic.com
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STEPHEN D. LEONARD, M.D., F.A.C.S.
2900 CHAMBLEE-TUCKER ROAD, BLDG. 5-210
ATLANTA, GEORGIA 30341

AVIATION MEDICINE 're.leph ne: (404) 266-0010

August 24, 2013
Re: Mark Estabrook

To Whom It May Concern:

I am a general and vascular surgeon by training, not a psychiatrist or |
neuropsychologist. However I have been an aviation medical examine

thoughts, or thoughts of any overt antisocial acts. He is, like many of hi
contemporaries, more sure of his positions and more assertive than thg a
person, but be is quick to acknowledge that he has made mistakes.

what is adrmttedly one side of his story as that there is no psychologich
should be of any concern regarding Mr. Estabrook’s medical quahﬂ o 1
pilot. If he has been impolitic in his highlighting what he perceives asjsex
vulnerabilities that would seem. to be an administrative, not an aeromexli




Case: 19-60716  Document: 00515316985 Page: 34 Date Filed: 02/20/2020

CCCL 299
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CCCL 399
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UNITED STATES DEPARTMENT OF LABOR
OCCUPATIONAL SAFETY AND HEALTH ADMINISTRATION
OFFICE OF ADMINISTRATIVE LAW JUDGES

MARK ESTABROOK,
Complainant,
CASE NO. 2014-ATR-00022
Y.
ADMINISTRATIVE LAW JUDGE
SCOTT R. MORRIS

FEDERAL EXPRESS CORPORATION,

Respondent,

i i T il i L P N S

DECLARATION OF DR. THOMAS BETTES

I, Thomas Bettes, declare as follows:

1. 1 am a licensed physician cum:nﬂy working in the state of Texas.

2. In the fall of 2013, I was working as paid contractor/consultant with Harvey Watt
& Co., during which time [ also served FedEx as an acromedical advisor. | left Harvey Watt in
2015 and have not had further interactions with either FedEx or Captain Estabrook.

3. Among my duties as acromedical advisor for FedEx was the scheduling of
medical evaluations for FedEx pilots who were required by their employer to undergo fitness-
for-duty assessments. All medical and psychological evaluations and/or examinations were
completed by other contracted physicians or newropsychologists with some knowledge or
expertise in aviation medicine.

4, At no time did I conduct a physical or psychological evaluation or in-person
examination of Mr. Estabrook, Rather, I scheduled him for a psychiatric assessment of his

mental health at the request of FedEx.



cd4didi F : 514 ileg:
03/23/2016 E%%émﬂ%ﬁmﬂ@ PDocUrBiet= CRB153 16285 03 Page: 5Jp1meDa;¢eoEllsﬂ-ﬁ%é2.0OZU%UMW

5. The initial recommendation made by me to his employer, based on the report of
paychiatrist Dr. George Glass, was that he remain on a temporary Sick Leave-of-Absence while
completing some psychological counseling. As you are aware, FedEX pilots are allowed by their
labor agreement to pursue a second medical opinion as part of the process; because there were
conflicting opinions rendered, Estabrook was eventually sent for a third medical Fitness-for-Duty
determipation by a mutually agreed-upon examiner, Upon receiving and reviewing the results of
this third physician’s evaluation I advised FedEx officials of his ability to resume flying
activities and exercise the privileges of his FAA medical certificate.

Pursuant to 28 U.8.C. § 1746, I declare under penalty of perjury that the foregoing is true
and correct,

Executed on March __, 2016.

~

Dr. Thomas Bettes
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CCJX 199
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CCJX 299
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CCJX 399
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Ondra Notes

8-9-13

Per B. McDonald
Off Line
Out [illegible]
J.S.
Send to Aeromedical [illegible]
Warrants a psychological examination
Mark Estabrook
Robb Fisher 83775

Robb Tice

Airline Pilot Central

“Mayday Mark”

Arrested by Soviet Police in Hungary when | was 18.

I've chased around Russians, etc.

Airlinepilots.com | had a website,

Sold for $25k

Barbara Boxer

Recall procedures at ACARS, Billy Wilson took my suggestion and ran with it

“Why talking about it now?”

Part while surfing net. Al Qaeda very active. They wanted out live tracking
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1% -> Asking Fred to consider going to other CEOs, ATA, Homeland Security & tell customers can no
longer receive tracking data.

[lllegible]/shipments to test

Think Alsiri training dozens of replacements. Database our systems/tracking. We have to make sacrifices
to

2" 2 thing wanted to tell Fred

Need put some $ into operation

Research center. Statistic, math, game war neural network, tied to intelligence community, homeland
security, and other companies, best& brightest

3 > Last thing wanted to talk about

Heard twice in last 6 months, Auburn Calloway has converted to Islam
Wanting to go dept of Justice and request eavesdropping on his cell
-Calloway attacked cockpit

-Followed by Muhammad Atta

Emphasis on us for some reason

Muslim Emphasis

Don’t know if Calloway is using communication path to al-Qaeda

*When al-Qaeda fails, they come back, know how system works
* I put that assessment together for WPH, WJC

Bill, gave him WPH copy of al-Qaeda training manual

*All we need is pick up scan and delivery scan only

*All apps to track flights we have to stop that
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CCJX 499
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CCJX 599
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CCJX 699
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CCJX 799
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CCCX 699
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CCCX 799
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----TOTAL SCEEDULED ---  ==-ww= TOTAL ACTUAL -------

Away Bicock DH Dty Min Trip Totl Pay Away Blok ©DH Dty Min Trip Totl Pay

2039 405 607 2321 411 612
D Employee LB

Pog Asg V Number Pilot Name C R

CAP TRP 88775 ESTABROOK, MARK Legalities

F/O TRP 582928 BURLESON, RANDY Legalities

Trip Notes:

Note: crew stood by in lrd pending a/c¢ 812 mx sat 97297 10APR13 1229z
Trip show date & time: 10APR13 0812z End date & time: 11APRI3 0451z
Trip record updated: 11APR13 0703z By: (Trip 214 ver 999)

Shift Note from GOC:

02:31Z: RAMP AGENT CALLED FOR FLT#1317 LRD/MEM AND SAID THAT PILOTS HAD NOT ARRIVED FOR FLT. | CHECKED
WITH CREW SCHED WHO CALLED BACK AND SAID THEY WERE AT HOTEL,DUE TO THEY HAD BEEN TOLD TC STAY BY

GOCC.(THIS DID NOT HAPPEN). THEY SPOKE TO SHERRI (GOC-DISPATCHER} WHO JUST TOLD THEM THEY WERE GOING
TC HAVE WX.

BUT NEVER TOLD THEM TO STAY AT HOTEL. WE HAD TO GET D/O INVOLVED SINCE PILOTS SAID THEY WERE NOT
LEAVING THE HOTEL UNTIL WX PASSED.

Email from Duty Officer, Capt. Mark Crook:

FDX 4-000002
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CCCX 899
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CCCX 999
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U.S. Department of Labor Occupatione! Safety and Health Administration
Atlanta Reglonal Office
Sam Nunn Federal Center
61 Forsyth Street, SW Room 6750
Atlanta, Georgia 30303
(678) 237-0400
(678) 237-0447 FAX

May 2, 2013

Alan Armstrong

Attorney at Law

2900 Chamblee-Tucker Road

Building 5, Suite 350

Atlania, GA 30341

Re: FedEx Express/Estabrook/Case No. 4-1760-13-080
Dear Mr. Ammstrong:. -~ - .

The request to withdraw the complaint filed by Mark Estabrook (Complainant) in the above-
captioned matter has been approved. With this withdrawal, the case in this matter is closed.

If, at any time in the future, you have any questions or require any information regarding

employee rights and employer responsibilities under the whistleblower protection statutes
administered by OSHA, please feel free to contact this office.

Sincez/[y, i

Matthew E. Robinson
Regional Supervisory Investigator

OSHA =2

kv bl gov

000056

ME 1445
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“CX 117
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I need to talk to Fred. It has nothing to do with F Iight Ops or you. It deals with something rei&ted to 9-11. I did
my best to protect the company and reported as much as I could through Bill Henrickson when I was the
Security Chairman at ALPA. Ask Fred to call me on my cell but reglize I turn it off when I sleep. I am about to

close my eyes and call it a day.
Mark Estabrook
C 901-230-4933
H 512-772-1605
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Wil_liam J. ngue Delivery Code 7043 Telephone 901.434.5210
ngor Vice Presnjenr . 3610 Hacks Cross Road Fax 901.434.5205
Air-Ground & Freight Services {AGFS) Building A, Suite 3110 Email wjlogue@fedex.com

Memphis, TN 38125
FecEx®

Express VIA FedEx Express OVERNIGHT LETTER

April 10, 2002

Captain David Webb
President

FedEx Pilots Association
1669 Kirby Parkway
Suite 202

Memphis, TN 38120

SUBJECT: Jumpseat/Security Issues

Dear Captain Webb:

At our meeting on Tuesday, March 26, 2002, you suggested that we meet with FPA’s
subject matter experts about the security issues attendant to the reinstatement of
jumpseats to persons other than FedEx Pilots. Based on that suggestion, yesterday, we
met with your representatives (specifically Captains Hap Carpenter, Bob Chimenti,
Mark Estabrook, and Dave Wells. First Officer Ted Duell and Mr. Darrell Green), to
discuss those issues.

Thank you for making these individuals available for this discussion. As stated at our
first meeting, we believe our Security Program can benefit from FPA’s input into the
process and from having some open communications between the Company and the
FPA regarding this topic.

As a case in point, out of yesterday’s meeting, I believe we reached an understanding of
how luggage will be handled in terms of searching and placement on the aircraft. As of
our March 26" meeting, our intention was to put all bags into the belly of the aircraft,
except for some small carry-on items like laptops and purses. During today’s
discussion, we reached the understanding that both pilots’ bags and jumpseaters’ bags
would be placed behind the cargo net, as in the past, rather than in the belly
compartment. To accomplish this, all bags will have to be screened using the following
process. All jumpseaters’ bags (whether pilots or non-pilots) will be hand-searched
when they check in for their jumpseat. When an operating pilot checks in at a facility
that has x-ray equipment, ordinarily, his bags will be screened by x-ray only. If an
operating pilot checks in at a facility that does not have x-ray equipment, his bags will
be hand searched, just like jumpseaters. This process is designed to ensure that the bags
that go behind the cargo net are safe from a security standpoint.
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In addition to our discussions on that item, Captain Chimenti provided us with a
memorandum from the FPA advocating the inclusion of nine elements in our Security
Plan. We will study each proposed element expeditiously. We understood from today’s
meeting that if we have questions about the items the FPA proposed, we should direct
them to Captain Estabrook. After we take a good look at each item, I suggest that we
reconvene the group of subject matter experts for further discussion regarding long-term
items, and to have whatever discussions are necessary before finalizing the plan to
reinstate business jumpseats. I will contact your office on Monday to let you know our
progress on the issues we are studying and to propose a date to meet again with your
representatives.

Thank you again for your cooperation.

Sincerely,

e
/

william f. Logue
Senior Vice President — AGFS

WIJL:cth.170939

cc: See attached list
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cc:
Bill Henrikson
Dennis Kenny
Todd Ondra
Mike Higley
Steve Carkeet
John Maxwell
Jim Dunham
Ed Bradley
Captain Hap Carpenter
Captain Bob Chimenti
Captain Mark Estabrook
Captain Dave Wells
First Officer Ted Duell

Darrell Green
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801.492-5205 fax
pac@fedex.com

‘rom: Rob Fisher
Sent: Monday, August 05, 2013 3:38 PM

To: PAC (Pilot Administration Center) ‘
Cc: William McDonald; Robb Tice; Cmdy Sartain

Subject: Mark Estabrook,

PAC,

Please place Mark Estabrook, 88775, on NOQ UFN.

Thanks,

Rob

, | . FDX 4- 000508
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